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The social conflict surrounding the Dakota Access Pipeline showcased
for a generation the consequences of failing to account for the social risks
of development on and near Indigenous lands, including a failure to respect
human rights. The failure stemmed, in part, from a lack of adequate due
diligence at the outset of the project. While the bare minimum due diligence
mandated within the federal domestic legal and regulatory regime was com-
pleted, the scope of the process was too narrow to assess the nature of the
social, environmental and cultural impacts of development on and near the
Standing Rock Sioux Tribe’s territories. This case study uses a comprehen-
sive cost assessment methodology to assess the material impact of failing to
account for those social risks. The findings of this case study show a strong
correlation between the social conflict that occurred and the material losses
experienced by DAPL’s parent company, the involved financial institutions,
the Standing Rock Sioux Tribe and the affected communities. The results of
this case study serve as a basis for the assertion that social risk resulting
from the absence of adequate human rights protections has significant ma-
terial impacts.
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INTRODUCTION

The controversy surrounding the Dakota Access Pipeline (DAPL)
showcased for a generation the consequences of failing to account for
the total impacts of development on and near Indigenous lands, in-
cluding a failure to respect human rights.

For three years, the Standing Rock Sioux Tribe communicated
their opposition to DAPL, but were frustrated by the lack of meaning-
ful consultation from Energy Transfer Partners (ETP), DAPL’s parent
company, and the U.S. Army Corps of Engineers (USACE). In fact,
those opportunities for early engagement represent missed opportuni-
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ties for ETP, USACE, and other investors to understand the develop-
ing social risks that subsequently manifested into intense social
conflict and ultimately resulted in material loss.

The types of development impacts that were not accounted for
fall within social risks, or the “S” in environmental, social, and gov-
ernance (ESG) standards. Impact investors, those investors who seek
to generate positive social and environmental impacts alongside finan-
cial return, have been developing ESG standards for many years to
evaluate a corporation’s practices and impact.! Through environmen-
tal criteria, investors “consider how a company performs as a steward”
of natural resources by, for example, measuring a potential invest-
ment’s impact on the reduction of greenhouse gas emissions or mov-
ing toward a low-carbon economy.? Investors use governance criteria
to evaluate “a company’s leadership, executive pay, audits, internal
controls, and shareholder rights.”? Through social criteria, investors
examine how a company “manages relationships with employees, sup-
pliers, customers, and the communities where it operates.”* While en-
vironmental and governance standards are well-defined and consistent
within the industry, quantification and measurement of social stan-
dards remain ambiguous, particularly in relation to the protection and
promotion of human rights.> There are still wide gaps in investors’
ability to properly assess and quantify social risk as to human rights
impacts in a standardized manner.®

1. BLAINE TowNSEND, BAILARD WEALTH MGMT., FROM SRI To ESG: THE ORI-
GINS OF SOCIALLY RESPONSIBLE AND SUSTAINABLE INVESTING 10 (2017), https://www
.bailard.com/wp-content/uploads/2017/06/Socially-Responsible-Investing-History-
Bailard-White-Paper-FNL.pdf7pdf=SRI-Investing-History-White-Paper [https://perma
.cc/Q6L5-AJAA].

2. James Chen, Environmental, Social, and Governance (ESG) Criteria, INVEs-
TOPEDIA, https://www.investopedia.com/terms/e/environmental-social-and-govern-
ance-esg-criteria.asp (last updated Feb. 25, 2020); see also GEORGE SERAFEIM,
CALVERT, INVESTMENT STEWARDSHIP FOR PosiTivE SocietaL Impact 2 (2018),
https://www .fondsnieuws.nl/marktrapporten/file/14520 [https://perma.cc/D44E-
WAGH].

3. Chen, supra note 2.

4. Id.

5. Rebecca Adamson, Indigenous Rights: A Case Study in Bottom Up Social Met-
rics, GREENMONEY (Aug. 2015), https://greenmoneyjournal.com/rights/ (“[I]n the SRI
community, of the three principal criteria—environment, social, and governance—
social metrics are proceeding the slowest in terms of measuring impact, corporate
accountability, and investor risk.”); see also Casey O’CoNNOR & SARAH LABOWITZ,
N.Y.U. SterN CTR. FOR BUs. & HumaN RiGHTS, PUTTING THE “S” IN ESG: MEASUR-
ING HumaN RiGHTS PERFORMANCE FOR INVESTORS 1, 8, 14, 28 (2017), https://issuu
.com/nyusterncenterforbusinessandhumanri/docs/final_metrics_report_march_16_
20177e=31640827/54952687.

6. O’ConNNOR, supra note 5, at 8, 14-15.
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While investors have been using ESG factors to assess risk for
over a decade, there are few studies that quantify the social risks of
development, particularly the risks associated with large infrastructure
development. This case study analyzes the DAPL project through the
lens of social risk to expand that body of research.

Specifically, this case study seeks to test the proposition that the
social risks that occurred attendant to DAPL had material financial
impacts. To do so, the case study employs a comprehensive cost as-
sessment methodology, using various methods to gather and analyze
data. These methods all rely on publicly available data. The first step
analyzes ETP’s share price data over time against a timeline of social
pressure related to DAPL, to identify instances of possible influence
on ETP’s share price. Second, the case study analyzes the results of
these statistical event studies to compare ETP’s stock price returns
with expected returns, which show the likely stock price had DAPL
been completed without controversy. This step provides data regard-
ing share price value as well as share price volatility. Finally, the au-
thors gather and combine data on known financial losses to all entities
to understand the total costs associated with social risks. All of these
methods provide data to complete a comprehensive cost analysis to
highlight the costs that companies, financial institutions and investors
faced by failing to respect the human rights of the affected Indigenous
Peoples.

The results of this case study serve as a basis for the assertion
that social risk resulting from the absence of adequate human rights
protections can have material impacts.

For example, the case study demonstrates in part that ETP’s stock
price significantly underperformed relative to market expectations
during the event study period, and that it experienced a long-term de-
cline in value that persisted after the project was completed. From
August 2016 to September 2018, ETP’s stock declined in value by
almost twenty percent, while the S&P 500 increased in value by
nearly thirty-five percent. This case study does not assert that this un-
derperformance is exclusively attributable to social pressure, as many
factors influence a company’s stock price at any given time. However,
given the magnitude of media attention generated by the controversy
as well as the quantity of financial losses reported by ETP, social pres-
sure likely contributed to the losses.

The findings of the study point to several conclusions. First, in-
vestors must conduct due diligence on companies’ human rights poli-
cies and practices as part of a thorough risk assessment prior to
making investment decisions. To ensure a complete and accurate due
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diligence process, investors should consider the extent to which com-
panies operationalize both binding and non-binding international
human rights instruments. In particular, a critical component of inves-
tors’ due diligence is whether companies implement provisions in the
U.N. Declaration on the Rights of Indigenous Peoples (UNDRIP).”

Additionally, this study shows that the materiality of social risks
necessitates that companies disclose information to investors about
their human rights policies and practices, as well as disclose the de-
gree of local opposition to their business activities. This disclosure
should be timely and subject to the same auditing and accuracy stan-
dards as any other risk that investors would expect to find in securities
filings.

Part T of this case study provides background information on
DAPL and the international human rights standards relevant in this
case. Part II details the cost assessment approach for the case study.
This includes an analysis of the stock price of DAPL’s parent com-
pany, ETP, as compared to social events linked to DAPL, as well as
use of the event study methodology as applied to DAPL to better mea-
sure the “S” in ESG. Part III provides an analysis of the data to show
how social risks exerted cumulative pressure on ETP’s stock price,
which led to its long-term decline. In Part IV, the case study provides
estimates of costs incurred to banks, and Part V estimates the addi-
tional operational and other costs of social pressure incurred by enti-
ties with an ownership stake in DAPL. Part VI estimates the costs
incurred by Standing Rock Sioux communities, other local communi-
ties, and taxpayers.

I.
BACKGROUND

A. Background on DAPL

Few events did more to bring the social costs of development to
investors’ attention than the controversy surrounding DAPL, a 1,172-
mile underground pipeline connecting North Dakota’s Bakken and
Three Forks production areas to storage facilities near Pakota, Illi-
nois.® DAPL is currently operated by Energy Transfer, LP. However,

7. G.A. Res. 61/295, annex, Declaration on the Rights of Indigenous Peoples
(Sept. 13, 2007) [hereinafter Declaration on the Rights of Indigenous Peoples].

8. See Gregor Aisch & K.K. Rebecca Lai, The Conflicts Along 1,172 Miles of the
Dakota Access Pipeline, N.Y. TiMEs, https://www.nytimes.com/interactive/2016/11/
23/us/dakota-access-pipeline-protest-map.html (last updated Mar. 20, 2017); see also
David Hasemyer, Oil Investors Call for Human Rights Risk Report After Standing
Rock, INSIDECLIMATE NEws (Feb. 6, 2018), https://insideclimatenews.org/news/
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during the time period of this case study, DAPL was operated by En-
ergy Transfer Partners, L.P. (NYSE:ETP), which was a master limited
partnership with a diverse portfolio of energy assets in the United
States, including more than 71,000 miles of pipeline.” ETP owned
38.25% of DAPL and the remaining stakes are held by Phillips 66
Partners (25%) and MarEn Bakken Company LLC (36.75%).'° MarEn
is owned by MPLX LP (Marathon Petroleum) and Enbridge Energy
Partners L.P.!! The financing and organizational structure of DAPL is
covered in more depth in Section I.B.

DAPL faced strong opposition from local community stakehold-
ers before, during, and after construction.!> Among the most vocal
opponents were the Indian tribes whose lands encompass portions of
the pipeline route.!> While the pipeline does not cross any existing
reservation boundaries, it does cross many tribes’ ancestral lands, as
well as land that was reserved to the Sioux Nation in treaties but sub-
sequently taken by force.'* On September 30, 2014, the Standing
Rock Sioux Tribe met with ETP and shared their concerns about the
pipeline’s impact on the Tribe’s water supply and sacred sites.!> The
Tribe, whose reservation sits directly south of the pipeline route, was
particularly concerned about the portion underneath Lake Oahe, as the
Missouri River is the Tribe’s primary source of water.!® For the next
three years, the Tribe would continue to communicate their opposition

06022018/marathon-oil-shareholder-resolution-human-rights-dakota-access-environ-
ment-social-risk-disclosure; Joslyn Chittilapally, Defund DAPL, Why Investors Are
Pulling Millions Out of the Dakota Access Pipeline, LIFEGATE (Mar. 9, 2017), https://
www lifegate.com/people/news/dakota-access-pipeline-divestment.

9. Press Release, Energy Transfer, Energy Transfer Announces Senior Manage-
ment Updates (May 30, 2017), https://ir.energytransfer.com/news-releases/news-re
lease-details/energy-transfer-announces-senior-management-updates.

10. Press Release, Energy Transfer, Energy Transfer Announces the Bakken Pipe-
line Is in Service Transporting Domestic Crude Oil from the Bakken/Three Forks
Production Areas (June 1, 2017), https://ir.energytransfer.com/news-releases/news-re
lease-details/energy-transfer-announces-bakken-pipeline-service-transporting.

11. Id.

12. See Rebecca Hersher, Key Moments in the Dakota Access Pipeline Fight, NPR
(Feb. 22, 2017, 4:28 PM), https://www.npr.org/sections/thetwo-way/2017/02/22/
514988040/key-moments-in-the-dakota-access-pipeline-fight.

13. Id.

14. Jenny Schlecht, 1851 Treaty Resonates in DAPL Discussion, BisMarRck TRIB.
(Nov. 10, 2016), https://bismarcktribune.com/news/state-and-regional/treaty-reso-
nates-in-dapl-discussion/article_e9bd6a47-e14e-507e-bb0a-8ee29eb30c9e.html.

15. Standing Rock Sioux Tribe, Standing Rock Sioux Tribe Council Meeting with
DAPL Representatives, Sept. 30, 2014, FaceBsook (Nov. 17, 2016), https://www
.facebook.com/402298239798452/videos/1437472629614336/ [hereinafter Standing
Rock Sioux Tribe Council Meeting].

16. See Erin Brodwin, People at the Front Lines of the Battle over the Dakota
Access Pipeline Are Calling It a ‘Death Sentence,” Bus. INsIDER (Nov. 1, 2016, 9:11



2020] SOCIAL COST AND MATERIAL LOSS 569

to the pipeline to all stakeholders and continue to be frustrated by the
lack of meaningful consultation from ETP or USACE.!”

Additional environmental justice concerns were raised when the
pipeline was rerouted in September 2014.!'% One of the proposed
routes went ten miles north of Bismarck,!® the capital of North Da-
kota, which in 2017 had a population that was over ninety percent
white.?° In the initial approval phase, USACE eliminated this route for
several reasons, including its proximity to wellhead source water pro-
tection areas, which created a threat to Bismarck’s water supply.?!
USACE did not show similar concern for the Tribe’s water source
when they approved the route that went directly under Lake Oahe on
the Missouri River,?2 which is the Standing Rock Sioux Tribe’s main
source of water for drinking, irrigation, and business uses.?3

AM), https://www.businessinsider.com/north-dakota-access-pipeline-protest-drinking-
water-2016-10.

17. Hersher, supra note 12.

18. See, e.g., Phil McKenna, Dakota Pipeline Was Approved by Army Corps Over
Objections of Three Federal Agencies, INSIDECLIMATE NEws (Aug. 30, 2016), https://
insideclimatenews.org/news/30082016/dakota-access-pipeline-standing-rock-sioux-
army-corps-engineers-approval-environment; Amy Dalrymple, Pipeline Route Plan
First Called for Crossing North of Bismarck, BisMarRck TriB. (Aug. 18, 2016), https:/
/bismarcktribune.com/news/state-and-regional/pipeline-route-plan-first-called-for-
crossing-north-of-bismarck/article_64d053e4-8ala-5198-a1dd-498d386¢933c.html.

19. DakoTtA Access, LLC, DRAFT ENVIRONMENTAL ASSESSMENT: DAkKOTA Ac-
cEss PIPELINE ProJECT, CROSSINGS OF FLOWAGE EASEMENTS AND FEDERAL LANDS 6
(2015), https://usace.contentdm.oclc.org/digital/collection/p16021coll7/id/2426 [here-
inafter DRAFT ENVIRONMENTAL AsSESSMENT] (“Early in the routing phase of the Da-
kota Access Project . . . the centerline [of the pipeline] . . . crossed Lake Oahe
approximately 10 miles north of Bismarck . . . .”).

20. See ACS Demographic and Housing Estimates: 2013-2017 American Commu-
nity Survey 5-Year Estimates, U.S. CENsus BURreau, https://factfinder.census.gov/
bkmk/table/1.0/en/ACS/17_5SYR/DP05/1600000US3807200 (last visited Feb. 8,
2020) [https://perma.cc/68D8-2576].

21. DrRAFT ENVIRONMENTAL ASSESSMENT, supra note 19 (“[Cloncerns with some
of the areas crossed by the route immediately removed this route alternative as a
feasible option. . . . . [W]ellhead sourcewater protection areas were prevalent due to
the proximity of the city.”); see also Dalrymple, supra note 18.

22. See infra Figure 1.

23. Marjorie Cohn, The Human Right to Water at Standing Rock, HUFFPosT, https:/
/www.huffpost.com/entry/the-human-right-to-water-at-standing-rock_b_581ccadle4b
0334571e09ac3 (last updated Nov. 5, 2016); see also STANDING Rock Sioux TRIBE,
ImpAcTs OF AN OIL SPILL FROM THE DAKOTA AcCEss PIPELINE ON THE STANDING
Rock Sioux TriBE 1, 75-82 (2018), https://www.standingrock.org/sites/default/files/
uploads/srst_impacts_of_an_oil_spill_2.21.2018.pdf [https://perma.cc/4T6G-6F4B ]
[hereinafter IMmpacTs OF AN OIL SpILL].
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On July 25, 2016, the Standing Rock Sioux Tribe filed a lawsuit
accusing USACE of violating federal laws—including the National
Environmental Policy Act and the National Historic Preservation
Act—when it authorized DAPL.?> On September 8, 2016, the Chey-
enne River Sioux Tribe and the Yankton Sioux Tribe also sued to stop
the project.2® Additionally, tribal youth started a prayer camp at the

24. Brad Plumer, The Battle over the Dakota Access Pipeline, Explained, Vox,
https://www.vox.com/2016/9/9/12862958/dakota-access-pipeline-fight (last updated
Nov. 29, 2016, 5:47 PM).

25. See Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 282 F. Supp. 3d
91, 95 (D.D.C. 2017) (describing the litigation history).

26. Complaint for Declaratory and Injunctive Relief at 1-2, Yankton Sioux Tribe v.
U.S. Army Corps of Eng’rs, No. 1:16-cv-1796 (D.D.C. Sept. 8, 2016), ECF No. 1
[hereinafter Yankton Sioux Tribe Complaint]; Intervenor-Plaintiff Cheyenne River
Sioux Tribe’s First Amended Complaint for Declaratory and Injunctive Relief at 1-2,
Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 280 F. Supp. 3d 187
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north end of the Standing Rock Sioux Tribe’s reservation.?” The camp
grew enormously over ten months and drew international attention,
attracting as many as 15,000 people at its peak.?® DAPL also faced
opposition from non-Native communities along its route.?®

On September 9, 2016, in response to issues raised by the tribes
in litigation, three federal agencies—the Department of Justice, the
Department of the Army and the Department of the Interior—wrote a
joint statement announcing that the Army would not authorize further
construction on USACE land bordering or underneath Lake Oahe
while it reviewed the previous federal authorizations regarding that
site.3? The joint statement asked ETP to “voluntarily pause construc-
tion activity within 20 miles east or west of Lake Oahe.”3! Following
that review, on December 4, 2016, the USACE denied the easement
for the portion of DAPL that crossed underneath Lake Oahe and an-
nounced plans to prepare an Environmental Impact Statement for al-
ternative routes.3> This decision was ultimately reversed by an
executive order signed during the first days of the Trump administra-
tion,33 but ETP’s construction schedule was significantly delayed
nonetheless.34

(D.D.C. 2017) (No. 1:16-cv-01534-JEB), ECF No. 37 [hereinafter Cheyenne River
Sioux Tribe Complaint].

27. Saul Elbein, The Youth Group that Launched a Movement at Standing Rock,
N.Y. Times Mac. (Jan. 31, 2017), https://www.nytimes.com/2017/01/31/magazine/
the-youth-group-that-launched-a-movement-at-standing-rock.html [hereinafter Elbein,
The Youth Group].

28. Natasha Lennard, Still Fighting at Standing Rock, EsQuIRe (Sept. 19, 2017),
https://www.esquire.com/news-politics/al2181154/still-fighting-at-standing-rock/; see
also infra Appendix A.

29. See Aisch & Lai, supra note 8.

30. See Press Release No. 16-1034, U.S. Dep’t of Justice, Office of Pub. Affairs,
Joint Statement from the Department of Justice, the Department of the Army and the
Department of the Interior Regarding Standing Rock Sioux Tribe v. U.S. Army Corps
of Engineers (Sept. 9, 2016), https://www justice.gov/opa/pr/joint-statement-depart-
ment-justice-department-army-and-department-interior-regarding-standing [https://per
ma.cc/PTW4-VCZY] [hereinafter Press Release, U.S. Dep’t of Justice, Office of Pub.
Affairs].

31. Id.

32. See Memorandum from Jo-Ellen Darcy, Assistant Sec’y of the Army (Civil
Works) to Commander, U.S. Army Corps of Eng’rs 3 (Dec. 4, 2016), https://
api.army.mil/e2/c/downloads/459011.pdf [hereinafter Memorandum from Assistant
Sec’y of the Army (Civil Works) to U.S. Army Corps of Eng’rs Commander].

33. Athena Jones, Jeremy Diamond & Gregory Krieg, Trump Advances Controver-
sial Oil Pipelines with Executive Action, CNN, https://www.cnn.com/2017/01/24/
politics/trump-keystone-xI-dakota-access-pipelines-executive-actions/index.html (last
updated Jan. 24, 2017, 5:57 PM).

34. See Julia Carrie Wong & Sam Levin, Dakota Pipeline Operator Goes to Court
After Government Delays Construction, GUARDIAN (Nov. 15, 2016, 4:52 PM), https://
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The camp disbanded in February 2017,3> but not before galvaniz-
ing worldwide support for Indigenous rights.3¢ Calls for divestment
from the banks that financed the pipeline project garnered global at-
tention and several brands were negatively linked to the failings of the
project.3” As a result, many investors and financial institutions have
sought information to better understand and mitigate the financial and
reputational risks that rippled out from the wider #NoDAPL
movement.38

B. Financing Structure

The ownership and financing structure behind the DAPL project
have important implications for understanding how the social unrest
generated by opposition to DAPL was able to have such an expansive
reach.

ETP financed construction of DAPL as a master limited partner-
ship (MLP).3® MLPs combine the tax advantages of limited partner-
ships with the easy access to capital provided by publicly traded
securities.*® MLPs have two types of partners: general partners (which
manage the company’s operations) and limited partners (which pro-
vide capital by purchasing units).*! MLP units are similar to stocks in
that they are bought and sold on a public exchange, and priced accord-
ing to investors’ collective perception of the company’s value.#? For
the purposes of this Article, the terms “stock price” and “unit price”
are used interchangeably.

www.theguardian.com/us-news/2016/nov/15/dakota-access-oil-pipeline-construction-
delay-court.

35. See Sam Levin, Police Make Arrests at Standing Rock in Push to Evict Remain-
ing Activists, GuarDIaN (Feb. 22, 2017, 5:22 PM), https://www.theguardian.com/us-
news/2017/feb/22/dakota-access-pipeline-standing-rock-evacuation-police.

36. John Hult, How Did Dakota Access Become World’s Largest Pipeline Protest?,
ArRGUs LEADER, https://www.argusleader.com/story/news/2016/11/19/how-did-dako
ta-access-become-worlds-largest-pipeline-protest/94036392/ (last updated Dec. 1,
2016, 10:36 AM).

37. See Chittilapally, supra note 8.

38. See id. The water protectors and allies that participated in the social movement
in opposition to DAPL used hashtags such as #NoDAPL, #StandwithStandingRock,
and #WaterisLife. See Sarah Steimer, #NoDAPL Movement Brings Native Voices to
the Forefront on Social Media, AM. MKTG. Ass’N (Apr. 1, 2017), https://www.ama
.org/publications/MarketingNews/Pages/nodapl-movement-brings-native-voices-to-
forefront-on-social-media.aspx.

39. See Press Release, Energy Transfer, supra note 10.

40. MoLLy F. SueErLock & Mark P. KeiGHTLEY, Cong. Research Serv., R41893,
Master Limited Partnerships: A Policy Option for the Renewable Energy Industry 1-2
(2011).

41. Id. at 2.

42. Id.
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ETP financed the construction of DAPL by assembling a consor-
tium of seventeen banks to provide a $2.5 billion loan.#* Additional
banks have had financing relationships with ETP through the provi-
sion of revolving debt and general corporate loans.** As lenders, these
banks would not be impacted by the behavior of ETP’s stock price.
The financial costs incurred to banks are discussed in more depth in
Part IV. It is reasonable to suggest that the degree of public criticism
directed towards banks—relative to the size of the transaction—was
greater than expected and was underestimated during the banks’ own
review of the project’s viability.*>

C. Gaps Within Social Risks and Human Rights Due Diligence

While conducting due diligence focusing specifically on social
risks is a relatively new exercise, there are existing human rights in-
struments available to anchor and to guide the process, many of which
are becoming operationalized via the wider ESG investing move-
ment.*¢ The U.N. Guiding Principles on Business and Human Rights
(Guiding Principles) urge businesses and states to carry out human
rights due diligence to identify, prevent, mitigate, and account for how
they address adverse human rights impacts in development projects.*’
The Guiding Principles list the following core internationally recog-
nized human rights instruments as the primary benchmarks for assess-
ing the human rights impacts of business enterprises: the U.N.
Declaration on Human Rights; the International Covenant on Civil and
Political Rights; the International Covenant on Economic, Social and

43. Dakota Access Pipeline, BANKTRACK, https://www.banktrack.org/project/da
kota_access_pipeline#popover=financiers (last updated Oct. 25, 2019) [https://perma
.cc/84FB-EJVN].

44. See Alison Kirsch, Energy Transfer: Which Banks Continue to Support the
Company Behind DAPL?, RAINFOREST AcCTION NETWORK: UNDERSTORY (Apr. 6,
2017), https://www.ran.org/the-understory/energy_transfer_refinance/.

45. See Mikael Homanen, Depositors Disciplining Banks: The Impact of Scandals,
BankTrack (May 9, 2018), https://www.banktrack.org/blog/depositors_disciplining_
banks_the_impact_of_scandals (“Major banks, including ABN Amro and ING, were
quick to make public statements as a reaction to the pipeline scandal. They publicly
re-evaluated their commitments to the project . . . .”).

46. See, e.g., Mark B. Taylor, Luc Zandvliet & Mitra Forouhar, Due Diligence for
Human Rights: A Risk-Based Approach 1 (Harvard Univ. Corp. Soc. Resp. Initiative,
Working Paper No. 53, 2009), https://www.hks.harvard.edu/sites/default/files/centers/
mrcbg/programs/cri/files/workingpaper_53_taylor_etal.pdf (describing a due dili-
gence process “based on assessing the risk of company involvement in human rights
violations™).

47. Special Rep. of the Sec’y Gen., Guiding Principles on Business and Human
Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework,
U.N. Doc. A/HRC/17/31, at 5 (Mar. 21, 2011) [hereinafter Guiding Principles on
Business and Human Rights].
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Cultural Rights; and the eight International Labour Organization
(ILO) core conventions.*® The Guiding Principles also state,
“[d]epending on circumstances, business enterprises may need to con-
sider additional standards. For instance, enterprises should respect the
human rights of individuals belonging to specific groups or popula-
tions that require particular attention.”4°

Indigenous Peoples are among the groups that require particular
attention, as they have explicit human rights protections beyond those
articulated in those core human rights instruments.>® The UNDRIP
and ILO 169 Concerning Indigenous and Tribal Peoples (ILO 169)
contain provisions pertaining to business activities on or near Indige-
nous land.>! Most notably, the concept of free, prior, and informed
consent (FPIC) is articulated multiple times. For example, Article 32
of the UNDRIP asserts:

[S]tates shall consult and cooperate in good faith with the indige-

nous peoples concerned through their own representative institu-

tions in order to obtain their free and informed consent prior to the

approval of any project affecting their lands or territories and other

resources, particularly in connection with the development, utiliza-

tion or exploitation of mineral, water or other resources.>?

The Guiding Principles also note that while states have primary
responsibility to protect human rights under international law, the re-
sponsibility of businesses “exists independently of States’ abilities [or]
willingness to fulfill their own human rights obligations.”>3 In the case
of DAPL, the lawsuit filed by impacted tribes asserted that the mini-
mum domestic standards for consultation were not fulfilled.>* At the
conclusion of her official mission to the United States, the U.N. Spe-

48. See id. at 14.

49. Id.
50. See id. (“[E]nterprises should respect the human rights of individuals belonging
to specific groups or populations that require particular attention . . . . In this connec-

tion, United Nations instruments have elaborated further on the rights of indigenous
peoples.”).

51. See, e.g., Declaration on the Rights of Indigenous Peoples, supra note 7, arts. 8,
10-12, 25-29, 32; Int’l Labour Org. [ILO], Indigenous and Tribal Peoples Conven-
tion (No. 169), art. 18 (June 27, 1989), https://www.ilo.org/dyn/normlex/en/f?p=
NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C169 [hereinafter ILO 169].

52. Declaration on the Rights of Indigenous Peoples, supra note 7, art. 32; see also
id. arts. 10, 11, 19, 28-29.

53. Guiding Principles on Business and Human Rights, supra note 47, at 13.

54. See Complaint for Declaratory and Injunctive Relief at 38—39, Standing Rock
Sioux Tribe v. U.S. Army Corps of Eng’rs, 280 F. Supp. 3d 187 (D.D.C. 2017) (No.
1:16-cv-01534-JEB), ECF No. 1 [hereinafter Complaint]; see also Leigh Paterson,
Tribal Consultation at Heart of Pipeline Fight, INSIDE ENERGY (Sept. 23, 2016), http:/
/insideenergy.org/2016/09/23/tribal-consultation-at-heart-of-pipeline-fight/.
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cial Rapporteur on the Rights of Indigenous Peoples also highlighted
inconsistencies between international human rights standards and the
U.S. government’s approval of DAPL without tribal consent.>> Unfor-
tunately, the companies and financiers behind DAPL presumed that
compliance with national laws, rather than abiding by international
human rights standards, was sufficient for the project to move forward
on Sioux territory.>® Their lack of attention ultimately resulted in ma-
terial loss.

While the controversy surrounding DAPL was unique due to its
high media profile, it was not the first corporate project to experience
significant losses due to the absence of community consent. John Rug-
gie, who led the development of the Guiding Principles, told Business
Ethics that “for a world-class mining operation . . . there’s a cost
somewhere between $20 million to $30 million a week for operational
disruptions by communities,” and that the time it takes to bring oil and
gas projects online has “doubled over the course of the previous dec-
ade, creating substantial cost inflation.”>7 Additionally, “[a]nalysis by
Environmental Resources Management of delays associated with a
sample of 190 of the world’s largest oil and gas projects (as ranked by
Goldman Sachs) found that 73 percent of project delays were due to
‘above-ground’ or non-technical risk, including stakeholder resistance

. .”>8 These costs are incurred in part by investors in the form of

55. See Press Release, United Nations Human Rights Office of the High Comm’r,
End of Mission Statement by the United Nations Special Rapporteur on the Rights of
Indigenous Peoples, Victoria Tauli-Corpuz of Her Visit to the United States of
America (Mar. 3, 2017), https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews
.aspx?NewsID=21274&LangID=E [https://perma.cc/NN42-SPHW] (“[M]eaningful
consultation with tribes, without the need for the tribes’ agreement, is the preferred
process of the United States in lieu of obtaining ‘free, prior, and informed consent’ as
set forth in the Declaration.”).

56. See Stephen M. Young, The Sioux’s Suits: Global Law and the Dakota Access
Pipeline, 6 Am. Inp1an L.J. 173, 187 (2017); see also Request from Standing Rock
Sioux Tribe, Cheyenne River Sioux Tribe & Yankton Sioux Tribe to Emilio Alvarez
Icaza Longoria, Exec. Sec’y, Inter-Am. Comm’n on Human Rights 15 (Dec. 2, 2016),
https://www.dropbox.com/s/rjgt7xtprm97uza/Standing%20Rock%2C %20Cheyenne
%20River%20%26%20Y ankton%20Sioux %20Tribes%20-%20Request%20for %20
Precautionary%20Measures%20-%20FINAL%20Dec%2002%2C%202016%20-%20
with%20exhibits.pdf?dl=0 [https://perma.cc/XG4S-7FDU] [hereinafter IACHR Peti-
tion].

57. Michael Connor, Business and Human Rights: Interview with John Ruggie,
Bus. Etnics (Oct. 30, 2011), http://business-ethics.com/2011/10/30/8127-un-princi
ples-on-business-and-human-rights-interview-with-john-ruggie; see also Adamson,
supra note 5 (quoting Ruggie in the Business Ethics interview).

58. MicHAEL HACKENBRUCH & JEssica Davis PLuEss, Bus. FOR Soc. RESPONSI-
BILITY, COMMERCIAL VALUE FROM SUSTAINABLE LocaL BENEFITS IN THE EXTRAC-
TIVE INDUSTRIES: LocaL ConTeENT 2 (2011), http://www.bsr.org/reports/BSR_Local
Content_March2011.pdf.
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reduced profits, volatile stock prices, and reputational damage for be-
ing financially linked to controversial activities.>®

Frameworks and tools to help investors mitigate exposure to
these types of risks have developed alongside the advent of ESG in-
vesting. As a prominent example, the Equator Principles (EPs) is an
environmental and social risk management framework®® which, as of
the time of the case study (2018), was used by 94 financial institutions
in 377 countries.®! Principle 5 of the EPs states, in part, that
“Iplrojects with adverse impacts on indigenous people will require
their Free, Prior and Informed Consent (FPIC).”2 Banks can become
signatories to the EPs, which signals that their brand as a financial
entity privileges responsible development in Indigenous communities,
among others.®3> However, the fact that signatory banks greenlighted
DAPL despite staunch opposition from the Standing Rock Sioux Tribe
and other communities along its route indicates the continuing need
for awareness and education regarding the social impacts of invest-
ment and development occurring on Indigenous Peoples’ lands.**

A growing number of companies are starting to report ESG infor-
mation in response to investor pressures and regulatory changes.®>
However, corporate reporting on ESG issues is an evolving practice,
and there is not yet an industry consensus on issues that fall under the

59. See Dinah A. Koehler & Eric J. Hespenheide, Finding the Value in Environ-
mental, Social, and Governance Performance, 12 DELorTTE REv. 99, 100-01 (2013),
https://www2.deloitte.com/insights/us/en/deloitte-review/issue-12/finding-the-value-
in-environmental-social-and-governance-performance.html (follow “Download”
hyperlink).

60. See generally EQuator PrincipLEs, THE EqQuaTtor PriNncipLEs: JUNE 2013
(2013), http://equator-principles.com/wp-content/uploads/2017/03/equator_principles
_Lpdf.

61. News Release, EP Secretariat, DBS Adopts the Equator Principles (Nov. 18,
2019), https://equator-principles.com/adoption-news/dbs-adopts-the-equator-princi
ples/.

62. EQUATOR PRINCIPLES, supra note 60, at 8.

63. See id. at 2 (“We will not provide Project Finance or Project-Related Corporate
Loans to Projects where the client will not, or is unable to, comply with the Equator
Principles.”).

64. Cf. Ten Equator Banks Demand Decisive Action on Indigenous Peoples Follow-
ing DAPL Debacle, BANKTRACK (June 16, 2017), https://www.banktrack.org/news/
ten_equator_banks_demand_decisive_action_on_indigenous_peoples_following_dapl
_debacle (detailing a letter sent by ten member banks calling on all members “to
remove the assumption that projects in high-income countries such as the United
States need less scrutiny because environmental and human rights are already ade-
quately protected by local law, and to ensure banks have more powers to address
breaches in the standards when they arise”).

65. See Christopher P. Skroupa, ESG Reporting Reshapes Global Markets, SKkyToP
STrRATEGIES (Apr. 20, 2017), https://skytopstrategies.com/esg-reporting-reshapes-
global-markets/.



2020] SOCIAL COST AND MATERIAL LOSS 577

“S” in ESG; therefore, disclosures often lack sufficient information on
issues such as community relations and human rights.® When compa-
nies do not report sufficient information on human rights, investors
need to conduct their own human rights due diligence prior to making
investment decisions.®” Human rights due diligence should be based
on the Guiding Principles and the core internationally recognized
human rights instruments.® When Indigenous Peoples are impacted,
human rights due diligence should also be based on the UNDRIP and
should include questions to determine whether the company has ob-
tained FPIC for its business operations. Doing so requires a nuanced
understanding of FPIC, as well as the complex dynamics behind cor-
porate and community decisionmaking.®®

For additional guidance on human rights due diligence and re-
porting on social risk, investors can turn to the Sustainable Develop-
ment Goals (SDGs), a set of seventeen Global Goals measured by
progress against 169 targets covering a broad range of social issues.”®
The vast majority of these targets—which range from poverty eradica-
tion to food security to climate change—are relevant to Indigenous
Peoples, and some mention Indigenous Peoples specifically in their
benchmarks.”! In order for these targets to be realized, Indigenous
Peoples must be able to exercise control over their communities,
lands, and development goals, which can be achieved through the
operationalization of their rights enshrined in the UNDRIP and ILO
169, among other human rights instruments.”? In this way, investors
can use the SDGs as another global benchmark by which to mea-

66. See O’ConNNOR & LaBowiTz, supra note 5, at 8, 11-15.

67. See John Gerard Ruggie & John F. Sherman III, The Concept of ‘Due Dili-
gence’ in the UN Guiding Principles on Business and Human Rights: A Reply to
Jonathan Bonnitcha and Robert McCorquodale, 28 Eur. J. INT’L L. 921, 924 (2017).

68. See id. at 925-26.

69. To learn more about how investors can better communicate with companies
about FPIC, see generally FIRsT PEoPLES WORLDWIDE, UNIv. oF CoLo. BOULDER,
FRrREE, PRIOR AND INFORMED CONSENT DUE DILIGENCE QUESTIONNAIRE, https://www
.colorado.edu/program/fpw/sites/default/files/attached-files/fpic_due_diligence_questi
onnaire-2.pdf (last visited Jan. 7, 2020).

70. G.A. Res. 70/1, Transforming Our World: The 2030 Agenda for Sustainable
Development (Sept. 25, 2015).

71. See, e.g., id. at 15.

72. See UNITED NATIONS PERMANENT FORUM ON INDIGENOUS ISSUES, INDIGENOUS
PeopLES aND THE 2030 AGenDA 1-2 (2016), https://www.un.org/development/desa/
indigenouspeoples/wp-content/uploads/sites/19/2016/08/Indigenous-Peoples-and-the-
2030-Agenda.pdf (noting that “[e]ach of the 17 Sustainable Development Goals and
[169] targets are relevant to indigenous peoples’ rights and wellbeing,” and “program-
mes to implement the 2030 Agenda are culturally sensitive and respect indigenous
peoples’ self-determination as well as collective rights in terms of land, health, educa-
tion, culture and ways of living.”).
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sure—and to advocate for—company alignment with beneficial social
and environmental impact.

All of these instruments and standards are useful to qualitatively
express the needs of local Indigenous communities, as well as the ob-
ligations and responsibilities of states, financial institutions, and com-
panies. They provide the backdrop required to create a quantitative
assessment of the operationalization of those responsibilities, which is
necessary so that investors have a comprehensive understanding of the
risks and rewards of operating on and near Indigenous lands.

1I.
CASE STUDY APPROACH

The following case study provides a comprehensive cost assess-
ment attendant to social risks implicated in the DAPL controversy,
and uses several methods to gather and analyze data to that end. Each
of these methods provide information that inform the final calculation
and conclusions of the case study.

The first step is to compile the study timeline, provided in Ap-
pendix A. The timeline starts when ETP announced plans to build
DAPL on June 25, 2014 and goes through July 24, 2018, when ETP’s
lawsuit against BankTrack was dismissed.”? The timeline comprises
more than ninety points including, but not limited to, legal and regula-
tory decisions made in response to the Standing Rock Sioux Tribe’s
efforts to block construction; high-profile media coverage of incidents
at the camp; conflicts with non-Native landowners and activist groups
not affiliated with the Standing Rock Sioux Tribe; and public state-
ments from ETP. These dates were chosen because they include the
majority of the social events that encompassed the #NoDAPL move-
ment as well as the moments at which social risk could have been
adequately assessed prior to construction. For each date on the time-
line, we record ETP’s stock price on that date, as well as the corre-
sponding value for two stock indices that serve as benchmarks: the
S&P 500 Index, and the S&P North American Natural Resources Sec-
tor Index.

As part of this first step, we make a number of observations re-
garding the highs and lows of ETP’s share price as compared to spe-
cific instances of social conflict. For example, we noted where the
stock price fluctuated after a widely reported protest took place or
where a legal decision affecting construction was announced. We also

73. Energy Transfer Equity, LP v. Greenpeace Int’l, No. 1:17-cv-00173-BRW-
CSM, 2018 U.S. Dist. LEXIS 220603, at *16 (D.N.D. July 24, 2018).
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use this data to generate information regarding long-term changes of
ETP’s share price during the time period of social conflict.

Second, we run event studies to analyze the impact of discrete
events on ETP’s stock price. In short, we test seven events on the
timeline that coincided with noticeable variance between the change in
ETP’s stock price and the change in the value of the benchmark indi-
ces. We run both single factor and two-factor tests, using the bench-
mark indices listed above as well as the Russell FTSE4Good Global
100 Index and the Alerian MLP Infrastructure Index.”*

Finally, as detailed separately in Parts IV through VI, we gather
data on the raw costs to all entities affected by the wider social move-
ment surrounding the pipeline—ETP and firms with an ownership
stake in DAPL, financial entities, the Standing Rock Sioux Tribe,
water protectors, local taxpayers and local communities.

Our objective at the outset of this project was to see whether the
social events and the lack of human rights due diligence that occurred
as to this project had a material impact on ETP and associated entities.
The findings bear out this proposition, showing that the lack of social
risk analysis translates into long-term financial losses.

A. Event Study Methodology

In part, this case study employs an event study methodology to
more precisely test the proposition that social risks can have material
impacts on a company’s stock price. As a statistical methodology, an
event study measures the movement of stock prices in response to
specific events.”> The methodology is useful because it can differenti-
ate between price fluctuations that reflect the typical range of variation
due to usual trading, and price fluctuations that are highly unusual and
have no other cause than the studied event.”’® Thus, it is used to quan-
titatively value the impact of a particular event.””

There are four steps to conducting an event study: (1) defining
the time period associated with the event (also called the event win-
dow); (2) measuring the stock’s returns during that period; (3) estimat-

74. ETP is not listed as a constituent of the S&P North American Natural Resources
Sector Index, nor for the S&P 500. It is not listed as a top ten constituent for the
Russell FTSE4Good Global 100 Index. ETP is historically and currently one of the
top ten constituents of the Alerian MLP Infrastructure Index.

75. See Sanjai Bhagat & Roberta Romano, Event Studies and the Law: Part I—
Technique and Corporate Litigation, 4 Am. L. & Econ. Rev. 141, 142 (2002) [here-
inafter Bhagat & Romano, Part I].

76. Jill E. Fisch, Jonah B. Gelbach & Jonathan Klick, The Logic and Limits of
Event Studies in Securities Fraud Litigation, 96 Tex. L. REv. 553, 555 (2018).

77. See Bhagat & Romano, Part I, supra note 75, at 142-43.
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ing the expected returns during the window assuming the event had
not taken place; and (4) computing the abnormal return and measuring
its statistical and economic significance.”®

Defining the event window is a nontrivial step because with this
step, the researcher makes assumptions about when the information
relevant to the event hit the market.” Defining the event window de-
pends on the type of event under study, for example an announcement
of a CEO’s resignation is measured differently than watching a bill
move through Congress, where there are several important milestones
over time.®° Event study methodology recognizes that there may be
other events that could affect market prices and accounts for the effect
of market noise, or other confounding events, as an assumption con-
tained within the statistical analysis.8!

Abnormal return is the difference between the actual stock re-
turns and the expected returns, where the expected returns are those
that might have resulted had there not been an event.3? Thus, abnormal
returns are found by subtracting the expected returns from the actual
returns.®3 Statistical significance is tested to ensure the reliability of
the alternative hypothesis (that the event had an impact on firm value)
against the null hypothesis (that the event had no impact on firm
value).®* Economic significance is whether the numbers are economi-
cally meaningful in that they provide pertinent information that pro-
duces an economic effect.8>

Because of their rigor, event studies provide a standard method
for determining value from which to anchor policy and legal deci-
sions.8¢ Corporate finance expert Sanjai Bhagat and corporate law ex-
pert Roberta Romano have noted the natural fit between the event
study methodology and the corporate and securities fields of law:
“[T]he benchmark for evaluating the benefit of corporate and securi-
ties laws is whether they improve investor welfare, and this can be

78. Id. at 143-44.

79. See id. at 144.

80. Id. at 145 (“[W]hen a bill is introduced, when a committee holds hearings on
the bill, when one legislative chamber votes on the bill, when a conference committee
approves a final bill, and when the executive signs the bill . . . . the researcher can
adapt the methodology to permit each event date to be identified separately.”).

81. See generally id.

82. Id. at 144.

83. Id. at 146.

84. Id. at 148.

85. See id.

86. Id. at 141.



2020] SOCIAL COST AND MATERIAL LOSS 581

ascertained by what event studies measure, whether stock prices have
been positively affected.”8”

The event study methodology is based upon the efficient market
hypothesis, which states that publicly available information is immedi-
ately incorporated into the price of a security.’® Similarly, two
landmark securities cases from the Supreme Court are based on the
assumption of an efficient market.®® In Basic Inc. v. Levinson, the
Court endorsed the presumption that trading occurs in a well-defined
and impersonal market, that the market reflects all available public
information and that, for those reasons, investors can rely on the integ-
rity of the stock price.?® In securities litigation, lawyers must show
whether the stock price was impacted by an alleged misrepresentation
or omission of fact in order to proceed with a class of plaintiffs.°! The
Court endorsed event study results for use as evidence to determine
whether share price was impacted by information in Halliburton Co.
v. Erica P. John Fund, Inc.°?> Because of its endorsement by the Su-
preme Court, event study methodology has been applied to a broad
range of events including takeovers, equity offerings, changes in state
of incorporation, adoption of antitakeover provisions, filing of law-
suits against corporations, deaths of corporate executives, and product
recalls.”3

Thus, this case study uses the same event study methodology but
to reach conclusions regarding the impact of social risks rather than
securities fraud.®* Note that the use of event study at the class certifi-

87. Id. at 142.

88. See id. at 143.

89. See Sanjai Bhagat & Roberta Romano, Event Studies and the Law: Part II—
Empirical Studies of Corporate Law, 4 Am. L. & Econ. Rev. 380, 398 (2002) [here-
inafter Bhagat & Romano, Part II].

90. Basic Inc. v. Levinson, 485 U.S. 224, 246-47 (1988).

91. See Levinson, 485 U.S. at 248 (“[P]etitioners ‘made public material misrepre-
sentations and [respondents] sold Basic stock in an impersonal, efficient market. Thus,
the class, as defined by the district court, has established the threshold facts for prov-
ing their loss.””). See generally Bhagat & Romano, Part 11, supra note 89.

92. See Halliburton Co. v. Erica P. John Fund, Inc. (Halliburton II), 134 S. Ct.
2398, 2415 (2014) (“Nor is there any dispute that defendants may introduce price
impact evidence at the class certification stage . . . . After all, plaintiffs themselves can
and do introduce evidence of the existence of price impact in connection with ‘event
studies . . . .””).

93. Bhagat & Romano, Part I, supra note 75, at 144.

94. The use of event study in securities litigation is one of scholarly and legal in-
quiry, as is the reliability of differing econometric approaches to event study. Both
discussions are beyond the scope of this Article. We rely on event study methodology
to study the influence of events on share price and incorporate its assumptions into our
methodology. Our methods are drawn from the scholarship cited throughout this Arti-
cle as well as developed from the guidance in Joun Y. CAMPBELL., ANDREW W. Lo &
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cation stage in a situation like DAPL would likely not be successful,
as the information regarding social risks was undoubtedly available to
the market via national media coverage and would thus be incorpo-
rated into stock price via the efficient market presumption.

B. Event Study and the “S” in ESG

This case study builds on an emerging field of research that ap-
plies event study analysis to ESG events.?> Existing papers have used
event study to assess the financial performance of firms that divested
from South Africa during the apartheid era.”® More recently, event
study was applied to a sample of over 50,000 media-reported interac-
tions between 19 gold mining companies and various stakeholders
over a timespan of 18 years.®”

Event study analysis offers a valuable tool to help investors better
understand how ESG events impact stock prices and therefore deduce
which types of risks warrant disclosure.”® With the advent of ESG
investing, investors are increasingly seeking better reporting on ESG
information from companies, but there is still debate around which
ESG information is material.®® The Supreme Court defines material
information as information that has a substantial likelihood to be
“viewed by the reasonable investor as having significantly altered the
‘total mix’ of information made available,” but there is limited regula-
tory guidance on how this definition applies within the context of ESG
specifically.!®® In April 2016, the Securities and Exchange Commis-
sion sought public comments on the possibility of issuing guidance on

A. CraIG MacKiNnLAY, THE EcoNoMETRICS OF FINANCIAL MARKETS 149-80 (1997)
(describing the econometric methodology of event studies), and Frank C. Torchio,
Proper Event Study Analysis in Securities Litigation, 35 J. Corp. L. 159 (2009).

95. See Koehler & Hespenheide, supra note 59.

96. See, e.g., Siew Hong Teoh, Ivo Welch & C. Paul Wazzan, The Effect of Socially
Activist Investment Policies on the Financial Markets: Evidence from the South Afri-
can Boycott, 72 J. Bus. 35 (1999).

97. See Witold J. Henisz, Sinziana Dorobantu & Lite J. Nartey, Spinning Gold: The
Financial Returns to External Stakeholder Engagement, 35 STRATEGIC MawmT. J.
1727 (2014).

98. Cf. Deloitte, Using ESG Disclosures as a Risk Management Tool, WALL
STreeT J. (Oct. 22, 2013, 12:01 AM), https://deloitte.wsj.com/riskandcompliance/
2013/10/22/using-esg-disclosures-as-a-risk-management-tool/ (discussing how event
studies are helpful in showing that investors react to ESG studies).

99. See Jody Grewal, George Serafeim & Aaron Yoon, Shareholder Activism on
Sustainability Issues 2-3, 19 (Harvard Bus. Sch. Working Paper No. 17-003, 2016).

100. Basic Inc. v. Levinson, 485 U.S. 224, 231-32 (1988) (quoting TSC Indus., Inc.
v. Northway, Inc., 426 U.S. 438, 449 (1976)); see Disconnect 1: An Overview of the
PRI’s Observations on the Investor-CRA Disconnect Related to Materiality of ESG
Risk, PRI (June 11, 2018), https://www.unpri.org/credit-ratings/investor-cra-discon
nect-1-materiality-of-esg-risk/3253.article.
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ESG reporting, but has not taken further action.!°! In the European
Union, legislation has been passed requiring ESG reporting from Eu-
ropean companies.!'?? Additionally, voluntary ESG reporting has been
adopted by many companies.'?> However, these voluntary reports are
inconsistent across companies and not subject to the same accuracy
and audibility standards as financial reporting.

Consequently, social risks are often unknown to investors until
they become social costs. In this case, ETP’s reporting concerning the
project was silent or exclusively positive until the publication of its
third quarterly report on November 9, 2016, in which the company
acknowledged that “protests and legal actions against [DAPL] have
caused construction delays and may further delay the completion of
the pipeline project.”!°4 By this time, social pressure had been mount-
ing for months and there is evidence that the company knew of these
risks long before they were disclosed to investors. The event study
methodology is used herein to quantify the material impact of ESG
events to understand whether or where proper due diligence and dis-
closure might have allowed investors to better understand the social
risks associated with DAPL.

C. Application of Event Study to Social Events

There are several key differences between the types of events to
which event study has traditionally been applied and social events,
such as this application to the DAPL controversy. First, event studies
are based on information made available to investors, which tends to
appear primarily in the financial media. News about corporate mergers
or the release of new products seldom makes mainstream media head-
lines; when it does, the attention is unlikely to last for more than a few
days. By contrast, DAPL and similar social movements remained in

101. Hank Boerner, SEC Proposes Important Amendments to Corporate Disclosure
& Reporting—Changes Are in the Wind—But Corporate ESG Disclosure Is Not Ad-
dressed in the SEC Proposals. . ., GOVERNANCE & ACCOUNTABILITY INST.’s Sus-
TAINABILITY UPDATE (Oct. 12, 2017), https://ga-institute.com/Sustainability-Update/
sec-proposes-important-amendments-to-corporate-disclosure-reporting-changes-are-
in-the-wind-but-corporate-esg-disclosure-is-not-addressed-in-the-sec-proposals/.

102. Directive 2016/2341, of the European Parliament and of the Council of 14 De-
cember 2016 on the Activities and Supervision of Institutions for Occupational Retire-
ment Provision (IORPs), art. 19, 2016 O.J. (L 354) 37.

103. See LinDA-ELING LEE & MaTT Moscarpi, MSCI, 2018 ESG TrReNDS TO
Watca 18 (2018), https://www.msci.com/documents/10199/6faadede-c3d3-4baf-
ba82-d7cc4647d95d.

104. Energy Transfer Partners, L.P., Quarterly Report (Form 10-Q) 55 (Nov. 9,
2016).
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the media spotlight for months and coverage appeared in mainstream
media, financial media, alternative media, and on social media.!%>

The integrity of event studies can be jeopardized by market
noise—for example, speculative information about the release of new
products that may or may not be true. The integrity of the study is not
an issue here because most media attention in this case focused on
efforts by the Standing Rock Sioux Tribe and others to challenge the
company’s ability to complete the project in a timely manner, and thus
had a likely impact on the company and was therefore relevant to in-
vestors.'% Thus, in the case of DAPL, nearly all of this media atten-
tion was relevant.

The second important difference between a traditional application
and application to social events concerns timing. In order to accurately
detect the abnormal return attributed to a particular event, analysts
typically prefer to use short time windows.!%7 Therefore, it is common
for events under study to be confined to a single day or a short times-
pan within a few days.'%® However, social movements are chaotic by
nature and news and information hits the market asymmetrically over
time.'% Events traditionally measured via event study, such as filing a
lawsuit or a press release announcing a CEQO’s resignation, occur in a
defined moment from which the impact on the market can be mea-
sured. Different approaches must be used to identify measurable time
periods that capture the impacts of social conflict and their resulting
impacts on a company. In this case, the DAPL controversy lasted
months, beginning with initial protest activities on April 1, 2016 and

105. See Connie Moon Sehat, Fighting for, Not Fighting Against: Media Coverage
and the Dakota Access Pipeline, NEwsFrRaMEs (Mar. 1, 2017, 8:51 PM), https://news
frames.globalvoices.org/2017/03/01/fighting-for-not-fighting-against-media-cover
age-and-the-dakota-access-pipeline/.

106. See infra Appendix A.

107. See Bhagat & Romano, Part I, supra note 75, at 164.

108. Id.; Andrew C. Baker, Single-Firm Event Studies, Securities Fraud, and Finan-
cial Crisis: Problems of Inference, 68 Stan. L. REv. 1207, 1227-28 (May 2016). But
see Bhagat & Romano, Part I, supra note 75, at 164 (“Inability to . . . narrow the
event interval does not indicate that the methodology cannot or should not be used;
rather, it means that interpretation of results, such as a finding of insignificance,
should be undertaken with care.”).

109. For the proposition that social movements occur in a sequences where multiple
protests are scheduled to make a broad impact, but where every action is not always
equally effective to make institutional change, nor is every action covered in the me-
dia, see generally Braden G. King & Sarah A. Soule, Social Movements as Extra-
Institutional Entrepreneurs: The Effect of Protests on Stock Price Returns, 52 ADMIN.
Scr. Q. 413 (2007).
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ending when the pipeline was placed into service on June 1, 2017.110
The timeline could potentially be extended even further, beginning
when ETP announced the project on June 25, 2014 and ending after
the project was placed into service, when subsequent legal decisions
were likely to have affected investors’ perceptions. Our application of
the event study methodology follows below, wherein we systemati-
cally select event windows to place under study, given this Article’s
novel application of event study methodology to measuring impacts
created by social conflict.

We recognize the potential limits in instrumenting a modified
methodology: further research on applicability of event studies to the
“S” in ESG is necessary to reveal the best methods for defining event
windows, for analyzing and contextualizing abnormal return numbers,
and for examining ten-day Cumulative Abnormal Return (CAR) out-
puts and cumulative effects to the company and markets in question.

D. Event Study Methodology as Applied to DAPL

This Section evaluates whether there is a significant association
between the social conflict event surrounding DAPL and ETP’s share
price. We make the following modifications to ensure a rigorous ap-
plication of event study methodology to this case. While the event
window is traditionally defined first, we begin by compiling a full
event timeline and inputting historical data on ETP’s stock returns for
the corresponding event dates. This timeline is provided in Appendix
A. In order to define the window for event testing, we review the
longer timeline that was inclusive of ETP’s stock returns and identify
where ETP’s returns moved sharply on a given day coincident with an
event related to DAPL. We also look at how the returns behaved based
on whether a given piece of information would hit the market quickly
or not. For example, longer legal decisions could take more time to
create a market reaction.

Based on this review, we choose seven discrete dates to test
based on social events that correlated with significant drops in the
stock returns. We then test our hypothesis to see whether there is sta-
tistical validity to the correlation between a social conflict event and
the observed drop in share price. The event window for each study is
one day, but we repeat the event study methodology around each cho-
sen date to create data for ten days prior to the event date and ten days

110. Associated Press, A Timeline of the Dakota Access Oil Pipeline, U.S. NEws
(Oct. 12, 2017, 1:24 PM), https://www.usnews.com/news/best-states/south-dakota/arti
cles/2017-10-12/a-timeline-of-the-dakota-access-oil-pipeline.
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after. We do this to take into account the possibility that the social
event may have had an immediate impact the day it occurred, or it
may have been either anticipated or delayed.!''! We assume that only
some of the information would be of interest or create any market
reaction at all, and we do not know at the outset which instances of
social pressure would create a noticeable reaction.

Next, we calculate the expected returns for ETP’s stock. First, we
use the S&P 500 (SPX) as the reference index for each of the seven
dates. The expected returns are calculated based on 120 days of previ-
ous firm and index performance. Second, we repeat the event studies
for ETP by using the RussellFTSE4Good Global 100 as the reference
index. Finally, we calculate the abnormal return and test for statistical
significance for each date, including the eleven-day period surround-
ing the chosen data.!''> The event study methodology here mirrors
traditional single-day event studies, except that we conduct individual
single-day event studies for the eleven-day period surrounding the
chosen date. We do this because of our assumption that information
regarding social pressure may not enter the market in a single and
punctuated way, but rather could trickle into the market.

Because social movements occur chaotically and information is
released unevenly to the market, we also calculate the Cumulative Ab-
normal Return (CAR) to see how ETP’s stock price behaved in the ten
days after the date tested. We use the ten-day CAR to understand
whether ETP rebounded, as measured through the abnormal return, in
the ten days following the event date or whether there was a more
prolonged effect emanating from the event date. It would be enough to
have the single-day abnormal return, but the CAR assists us in under-
standing the full effect of the social event. Additionally, we create data
for abnormal returns across the timeline, as well as incorporating the
ten-day CAR into our method to allow us to better understand how
and where social pressure had a cumulative impact, given the uneven
entry of information from social movements into the market over time.

We calculate the returns of the firm’s stock and the returns of the
reference index with the estimation period defined as the firm and
index returns for 120 days prior to the event. A twenty-one day esti-
mation window, with ten days preceding and following each event, is
used. To determine expected returns for the firm for each event, we
run the regression

111. See supra notes 88, 107-09 and accompanying text.

112. Statistical significance is based on 4 =.05, where the p-value is used to decide
whether or not to reject the null hypothesis. A full description of the methodology is
available in Appendix B.
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Yt,e = ﬁﬂ,e + ﬁl,eXt,e

where e indicates the event under consideration, ¢ indicates the
day under study, X,, represents the performance of the reference index
on day ¢ relative to event e, and Y,, represents the expected returns of
the firm’s stock on day ¢ relative to event e. The protocol applied to
each event study, including the calculation of b,, and b,,, are de-
scribed in detail in Appendix B.!!3

We also run 2 two-factor event studies to compare ETP with the
S&P 500 and an industry index. We run two of these tests, once with
the S&P North America Natural Resource Index (SPGSSINR) and
once with the Alerian MLP Infrastructure Index (AMZI). The benefit
of the two-factor test is that it pulls the regression analysis comparing
to the market and industry index so the test controls for the movement
of the industry as a whole as compared to the market. The studies are
summarized in the below table:

TABLE 1. SUMMARY OF EVENT STUDIES AND BENCHMARK INDICES

Single Factor  |Single Factor Two-Factor Two-Factor
ETP v. SPX ETP v. Russell |ETPv.SPX/ |ETPv. SPX/
FTSE4Good SPGSSINR AMZI

In a two-factor event study, the firm, market, and industry returns
are compared against each other. The least squares method is used to
calculate the estimated line intercept as well as slopes (f3;), standard
errors (0) and r-squares for the industry and market indices. These
values are then used to calculate the abnormal return for each date in a
five-day event window.

Finally, we calculate the abnormal return for the length of the
timeline to better understand the influence of social pressure which, as
stated above, occurs unevenly over time and has a cumulative effect
rather than a punctuated effect in the market. Our strategy to find the
abnormal return along the timeline essentially repeats the event study
methodology for the single factor indices. Abnormal return for the
two-factor studies is the same as described with a one-day event win-
dow; however, tests are run in five-day increments down the length of

113. There might be problems of non-stationarity or potential non-(log) linear time
trends in using a linear regression model for this analysis, but the econometric tech-
niques needed to address such potential problems are beyond the scope of this Article.
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the timeline April 1, 2016 to October 23, 2017. The abnormal return is
then tested for significance.!'#

Where findings of statistical significance diminish with a smaller
sample size or an increased event window, these studies remain simi-
lar to traditional single-firm, single-day event studies because the
event study windows are confined to single-day periods. The differ-
ence in this study is the number of days on which we ran event studies
to more accurately view how and when DAPL influenced ETP’s stock
price in the markets via abnormal return data.

As with the underlying assumptions of the risk of market noise in
any event study, there are other events that could have influenced
ETP’s share price during the event study windows. These variables are
discussed at length in Sections III.C, IIL.LE and V.A and are summa-
rized here. In short, on November 21, 2016, ETP announced that it
entered a merger agreement with Sunoco Logistics Partners and be-
tween January 6 and February 8, 2017, seven shareholders filed law-
suits challenging the merger on behalf of ETP’s shareholders.

We account for these events as part of the potential “noise”
within the tested windows in part by testing the significance of each of
the single-day event studies within the ten-day window around each
discrete date. We are thus able to identify trends related to the signifi-
cance of the information on that day within the ten-day period for
context. All of the estimated returns are analyzed against the original
event timeline to note whether additional events may have influenced
the share prices. Further, the fluctuation of oil prices during the larger
time period is considered as part of the two-factor tests that control for
market and industry movement.

As described in the next Part, tests of the single-day event study
periods for each event study date, in addition to the analysis against a
ten-day window, the two-factor tests, and the ten-day CAR, show a
correlation between ETP’s stock price and the DAPL controversy. The
modifications to the typical methodology not only allow us to measure
the influence of social events, but provide additional means for analy-
sis to understand that influence. More research on this area will ad-
vance the adaptation of event study to social risks. Further research on
applying event study to social risks might explore the differentiation
between non-social and social risk information that enters the market
and the best means by which to account for only one variable’s influ-

114. We test for significance by dividing the AR by the r-square of the market. This
gives the t-statistic. If the absolute value of the t-statistic is greater than 1.96 then we
conclude that, based on a 95% confidence interval, the abnormal return is significant.
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ence on share price. In this case, the results of our event study analy-
sis, which are then added to a comprehensive cost analysis, are highly
informative to understand the total costs of failing to account for so-
cial risks, such as those that occurred as a result of DAPL.

111.
CASE STUDY ANALYSIS AND RESULTS

The following section is the case study analysis to show the influ-
ence of “S” factors on ETP’s stock price, via timeline and stock price
analysis and the event studies. This case study does not assert that the
behavior of ETP’s stock price is exclusively due to social pressure and
is conducted under the assumption that the market is influenced by
many factors. However, the analysis of the event studies reveals many
points of wide variability in the abnormal return as tested against
benchmark indices. This, along with the steady decline of ETP’s stock
price, strongly indicates that ETP’s stock price fluctuations are attribu-
table to social pressure.

A. The DAPL Timeline and ETP’s Value over Time

The data gives a comprehensive look at the events that unfolded
during the DAPL controversy as well as historical data on ETP’s stock
price. The Abbreviated Timeline below and the descriptions in the fol-
lowing Section highlight a set of particular dates that stand out as
compared to ETP’s stock price and demonstrate the growing social
conflict generated by opposition to DAPL as shown next to ETP’s
stock price. Some prices are shown without corresponding events be-
cause the impact to the market was delayed. This data is also incorpo-
rated into the detailed analysis of ETP’s stock price in Section III.D.
All data described below and used for our analysis are accessible in
electronic format through our database.!!>

115. Carla F. Fredericks, Mark Meaney, Nicholas Pelosi & Kate R. Finn, SCML
Spreadsheet Data, https://www.dropbox.com/sh/zg54gh3fhqx82dq/AADLKY vEgIS8Nq
0Og40-Ks-Oc2a?dl=0&preview=SCML_Spreadsheet_Data.pdf (last updated Nov.
2018) [hereinafter Fredericks, Meaney, Pelosi & Finn, Database].
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TABLE 2. ABBREVIATED TIMELINE!!¢

Date Event ETP
Stock
Price
4/1/16  |Initial protest activities begin at the construction site. $23.75
8/2/16 |ETP announces project-level financing for DAPL. $27.79
8/3/16 $30.15
8/19/16 |North Dakota Governor declares state of emergency. $30.86
8/31/16 |Protesters stop construction for six hours. $29.60

9/2/16 | The Tribe files an affidavit stating they found 82 stone $29.74
features and 27 burials on land on the DAPL route.
9/3/16 |ETP bulldozes that same area of the pipeline corridor Market
filled with sacred sites. Demonstrators are pepper sprayed |closed
and attacked by guard dogs.
9/9/16 | Three federal agencies ask ETP to voluntary halt $30.32
construction at the Lake Oahe crossing.
9/13/16 |ETP provides an update on DAPL to investors that all four | $27.84
states that DAPL is crossing (ND, SD, IL, IA) have issued
all approvals — and project is now 60% done.

9/16/16 | The court issues an administrative injunction to halt $27.80
construction while considering the SRST’s request for an
injunction pending appeal.

9/26/16 |Obama mentions Standing Rock at the White House tribal |$29.16
leaders meeting.
11/8/16 |President Trump elected. $24.26

11/9/16 |ETP publishes its third quarterly report with first mention |$26.10
of social pressure in SEC filings.
11/14/16 |USACE delays the decision on the easement. $27.46
12/5/16 |USACE denies the Lake Oahe crossing easement to ETP. |$22.75

(Market closed on 12/4/16, significance tested for
12/5/16).

1/24/17 |President Trump takes executive action towards approving | $24.87
the Lake Oahe crossing easement.

1/27/17 | Spike after executive action announcement. $26.07
6/1/17 |DAPL placed into service. $21.95

6/14/17 |Judge Boasberg rules that the USACE “did not adequately |$19.76
consider the impacts of an oil spill on fishing rights,
hunting rights, or environmental justice.”

9/28/18 |End date for this case study. $22.26

The chart below is another visual representation of ETP’s stock
price over time and is also drawn from the data.

116. See id.
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Ficure 2. ETP Stock Price (MarcH 1, 2016—OcTtoBER 23, 2017)
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The chart demonstrates visually that ETP’s stock price reached
its peak in September 2016 and trended downward from that point.
Even the spikes following President Trump’s election on November 8,
2016 and his signing of the executive action to approve the Lake Oahe
easement on January 24, 2017 were not enough to return ETP’s stock
to its previous levels.

The raw data on ETP and SPX returns also shows volatility of
ETP as against the markets.

Ficure 3. ETP v. SPX RETURNS (SEPTEMBER 1, 2016—
NoVvEMBER 7, 2016)
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The raw data demonstrates two important points. First, ETP’s
stock price returns decreased over time, and its share price did not
return to the peak near $31 on September 8, 2016 through the close of
the study on September 28, 2018. Second, the stock price experienced
incredible volatility in general, and as against the market. Both of
these findings coincide with the intense social conflict opposing
DAPL that spanned from August 2016 to February 2017. The social
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conflict, stemming from social risks, may have translated into material
losses in terms of decreased returns and unexpected volatility.
Further, the raw data on ETP’s stock price as well as raw data on
the value of the S&P 500 provides useful information regarding ETP’s
market capitalization and share price value over time. From August 2,
2016 to September 28, 2018, the S&P 500 gained in value by almost
thirty-five percent where ETP’s price declined in value by nearly
twenty percent. Even from August 2, 2016 to when the pipeline went
into service on June 1, 2017, ETP’s stocks had lost in value by twenty-
one percent whereas the S&P had increased by nearly thirteen percent.

TaBLE 3. PERCENTAGE CHANGE IN VALUE OVER TIME

Aug. 2, 2016 - Aug. 2, 2016 -
Sept. 28, 2018 June 1, 2017
ETP % Change -19.90% -21.01%
S&P 500 % Change 34.87% 12.90%

These percentages translate into billions of dollars of losses for
ETP. From August 2, 2016 to June 14, 2017, the change in ETP’s
stock price amounted to a $1.6 billion loss in market capitalization.

As of September 28, 2018, the end date for this study, investors
were still dealing with the fact that ETP’s stock price had not yet re-
turned to its August 2016 levels. Furthermore, investors that bought
ETP’s stock during the month that followed the announcement of pro-
ject-level financing, August through September 2016, had not yet had
the opportunity to sell without taking a loss at the time of the conclu-
sion of the case study. Finally, the materiality of these losses indicates
the need for corporate officers to more fully examine social risks dur-
ing early project planning stages to adequately fulfill their fiduciary
duties to the company to maximize returns and minimize stock
volatility.

B. Event Study Analysis and Results

As noted in the methodology in Section II.C, the event studies are
run against the S&P 500, the North American Natural Resources
Index, the Alerian MLP Index and the Russell FTSE4Good Index. The
two-factor studies serve to corroborate whether the abnormal return
seen as against ETP and the S&P 500 also occurred within the indus-
try. The abnormal return data provides additional data on the differ-
ence between ETP and the benchmark indices. The studies
demonstrate the strong correlation between dates when social conflict
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occurred and when ETP’s stock price dropped such that, at a mini-
mum, the totality of social pressure that ultimately caused extensive
operational delays—boycotts, protests, media, and divestment cam-
paigns in support of critical concerns voiced by the Standing Rock
Sioux Tribe and others—constituted social risks material enough to
warrant disclosure to investors at a much earlier date.

As shown in the graph of ETP’s stock price over time in Figure
2, ETP’s stock price reached a tipping point in September 2016, from
which it trended downward. Significantly, this tipping point occurred
after a swell of nationally covered opposition to DAPL that also
peaked in September 2016. The abnormal return analysis shows a pic-
ture of considerable volatility, and there are several dates where the
negative abnormal return correlates with moments of intense social
pressure. This Section pulls data from the simple analysis of ETP’s
stock price, as well as from each of the single-factor and two-factor
method event studies to show evidence of the relationship between the
social conflict opposing DAPL and ETP’s stock price.

The results of the single-factor event studies against the S&P 500
are shown below. For the last six dates tested, the ten-day CAR is
negative, demonstrating that ETP’s stock price did not rebound after
the event date and trended downward after the event date. The narra-
tive following Table 4 discusses the results in more depth.
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Date

Event

Statistical
Significance
Abnormal
Return

Abnormal
Return on
Event Date

10-Day
CAR

4/1/16

Initial protest activities
begin at the construction
site. 117

Significant

-6.62%

1.86%

8/19/16

North Dakota Governor
declares state of
emergency.!18

Not significant

0.91%

-2.06%

9/9/16

The SRST’s request for a
preliminary injunction is
denied.!!® That same day,
three federal agencies ask
ETP to voluntary halt
construction at the Lake
Oahe crossing.!20

Significant

-4.6%

-5.78%

9/26/16

Obama mentions Standing
Rock and commits to
“redouble our efforts to
make sure that every
federal agency truly
consults and listens and
works with you, sovereign
to sovereign” during the
White House Tribal

Nations Conference.!2!

Not significant

3.08%

-1.13%

117. About, SAcRED STONE Camp, https://wayback.archive-it.org/7994/2016123018
3340/http://sacredstonecamp.org/about (last visited June 20, 2020).
118. Caroline Grueskin, Governor Issues Emergency Declaration in Response to
Pipeline Protests, Bismarck TriB. (Aug. 19, 2016), https://bismarcktribune.com/
news/state-and-regional/governor-issues-emergency-declaration-in-response-to-pipe

line-protests/article_6b189499-0d39-5223-93a4-5f10e53e735¢c.html.
119. See Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 205 F. Supp.
3d. 4 (D.D.C. 2016).
120. Press Release, U.S. Dep’t of Justice, Office of Pub. Affairs, supra note 30.

121. President Obama Remarks at Tribal Nations Conference, C-SPAN (Sept. 26,
2016), https://www.c-span.org/video/?415843-101/president-obama-addresses-white-
house-tribal-nations-conference.
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Date Event Statistical Abnormal 10-Day
Significance Return on CAR
Abnormal Event Date
Return
11/14/16 USACE delays decision on | Significant 7.47% -1.86%
the easement.!2?
12/5/16 USACE denies the Lake Significant 3.93% -0.70%
(Market Oahe crossing easement to
closed, ETP and announces plans | Significanton |12/6: -5.29%
significance |to conduct an 12/6
tested for Environmental Impact
12/5) Statement on 12/4/16.123
At least 2,000 veterans
come to the camp to show
support for water
protectors. 124
6/14/17 Judge Boasberg rules that | Not significant |-0.36% -6.46%
USACE “did not
adequately consider the Significant on
impacts of an oil spill on 6/19; 6/23; 6/27 |6/19: -4.63%
fishing rights, hunting 6/23: -3.12%
rights, or environmental 6/27:2.91%
justice, or the degree to
which the pipeline’s effects
are likely to be highly
controversial.” 12>

On April 1, 2016, the first date tested with the event study meth-
odology, initial protest activities began at the camp.!?¢ On this date,
ETP’s stock against the S&P 500 had a significantly negative abnor-
mal return at -6.6%.'27 The fact that the abnormal return decreased 6.6
percentage points suggests that the stock returns performed less well
than would have been expected had there not been an intervening
event, per the event study methodology described herein. While ETP’s

122. Press Release, U.S. Dep’t of the Interior Statement Regarding the Dakota Ac-
cess Pipeline (Nov. 15, 2016), https://www.doi.gov/pressreleases/statement-regarding-
dakota-access-pipeline [https://perma.cc/6W6E-6GQT].

123. Memorandum from Assistant Sec’y of the Army (Civil Works) to U.S. Army
Corps of Eng’rs Commander, supra note 32.

124. Taryn Finley, 2,000 Veterans To Form ‘Human Shields’ To Protect Standing
Rock Protesters, HurrPosT (Nov. 30, 2016, 4:06 PM), https://www.huffpost.com/en
try/veterans-protect-standing-rock-protesters_n_583ee73fe4b0aele7cdaf766; Michael
Edison Hayden, Catherine Thorbecke & Evan Simon, At Least 2,000 Veterans Arrive
at Standing Rock to Protest Dakota Pipeline, ABC News (Dec. 4, 2016, 2:29 PM),
https://abcnews.go.com/US/2000-veterans-arrive-standing-rock-protest-dakota-pipe
line/story?id=43964136.

125. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 255 F. Supp. 3d 101,
112 (D.D.C. 2017).

126. About, supra note 117.

127. See Fredericks, Meaney, Pelosi & Finn, Database, supra note 115.
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stock price recovered quickly over the next ten days, the dip suggests
that the social unrest registered at some level in the market.

On August 2, 2016, ETP announced the successful completion of
project-level financing for DAPL.!?8 The press release stated that
DAPL was “expected to be ready for service by the end of 2016.”12°
Following this announcement, ETP’s stock price rose by 8.15% and
closed at $30.15 on August 3, 2016.'3% The Standing Rock Sioux
Tribe had already filed a lawsuit on July 27, 2016 and shared their
concerns about the pipeline and surrounding negotiations widely.!3!
All of this information was available to investors through media re-
ports and other publicly-available sources, but none of it was disclosed
in ETP’s securities filings until November 9, 2016.132

Court documents from this time period do indicate, however, that
ETP was aware that a delay could have serious financial conse-
quences. On August 18, 2016, the company filed a memorandum in
opposition to the Standing Rock Sioux Tribe’s motion for a prelimi-
nary injunction stating that “[t]he cost of even a temporary project
delay is $430 million. Demobilization costs alone are $200 mil-
lion. . . . The cost of an injunction during the first year would ap-
proach $1.4 billion and would exceed that amount each successive
year, with none of the loss being compensable.”!33 This information
did not initially appear in ETP’s securities filings.'3+

By August 19, 2016, the situation at Standing Rock was being
covered by multiple nation-wide media outlets as the protests grew in
intensity and the camp attracted hundreds of supporters. The Standing
Rock Sioux Tribe also filed a lawsuit to request a temporary halt to

128. Press Release, Energy Transfer, Energy Transfer, Sunoco Logistics and Phillips

66 Announce Successful Completion of Project Financing for Bakken Pipeline Joint
Ventures (Aug. 2, 2016), http:/ir.energytransfer.com/phoenix.zhtml?c=106094&p=
irol-newsArticle&ID=2192121 [https://perma.cc/XR7J-KPLK] [hereinafter Press Re-
lease, Energy Transfer Announces Successful Completion of Financing].

129. Id.

130. See Fredericks, Meaney, Pelosi & Finn, Database, supra note 115.

131. Complaint, supra note 54, at 16—17, 24, 48.

132. Energy Transfer Partners, L.P., Quarterly Report (Form 10-Q) 55 (Nov. 9,
2016).

133. Dakota Access, LLC’s Opposition to Plaintiff’s Motion for Preliminary Injunc-
tion at 30, Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 280 F. Supp. 3d
187 (D.D.C. 2017) (No. 1:16-cv-01534-JEB).

134. ETP did not mention the opposition to DAPL in any of its SEC filings until
November 9, 2016. See Energy Transfer Partners, L.P., Quarterly Report (Form 10-Q)
55 (Nov. 9, 2016). For reference, there is no mention of the growing public opposition
or lawsuit filed by the Standing Rock Sioux Tribe in the quarterly report filed August
5, 2016. See Energy Transfer Equity, L.P., Quarterly Report (Form 10-Q) (Aug. 5,
2016).
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construction, and all of these events prompted North Dakota Governor
Jack Dalrymple to declare a state of emergency.!3> The positive ab-
normal return on ETP’s stock on that day was not statistically signifi-
cant at only .91%; however, in the next ten days ETP’s stock
continued down.!3¢ During the month following the announcement of
project-level financing, from August 2, 2016 to September 2, 2016,
ETP’s stock sold at an average price of $30.01.137

At this point, several significant social actions occurred and pre-
cipitated ETP’s long-term downward trend. On September 2, the
Standing Rock Sioux Tribe filed an affidavit in court identifying
eighty-two stone features, twenty-seven burial sites, and archeological
sites including cairns and stone rings along the pipeline corridor.!38
On September 3, 2016, ETP bulldozed that same area and demonstra-
tors were pepper sprayed and attacked by guard dogs.'3® On Septem-
ber 8, 2016, the Governor mobilized the National Guard to assist
Dakota Access, LLC with security.!4% On Friday, September 9, 2016,
tensions were already high and media reports were streaming out of
the camp when the three federal agencies asked ETP to voluntarily
halt construction at the Lake Oahe crossing so that they could review
the issues being raised by the Standing Rock Sioux Tribe.!4!

ETP’s stock price dipped only slightly between August and Sep-
tember 8, 2016, but the cumulative effects of social pressure were be-
ginning to show and ETP’s stock price reached its tipping point. On
Thursday, September 8, 2016, ETP’s stock price peaked at $31.04.
Closely following the announcement asking ETP to voluntarily halt
construction on September 9, 2016, ETP’s stock price fell by 3.01%

135. Caroline Grueskin, Governor Issues Emergency Declaration in Response to
Pipeline Protests, Bismarck TriB. (Aug. 19, 2016), https://bismarcktribune.com/
news/state-and-regional/governor-issues-emergency-declaration-in-response-to-pipe
line-protests/article_6b189499-0d39-5223-93a4-5f10e53e735¢.html.

136. See Fredericks, Meaney, Pelosi & Finn, Database, supra note 115.

137. See id.

138. Supplemental Declaration of Tim Mentz, Sr. in Support of Motion for Prelimi-
nary Injunction at 3, Standing Rock Sioux Tribe, 280 F. Supp. 3d 187 (No. 1:16-cv-
01534-JEB), ECF No. 29-1.

139. Emergency Motion for Temporary Restraining Order at 4, Standing Rock Sioux
Tribe, 280 F. Supp. 3d 187 (No. 1:16-cv-01534-JEB), ECF No. 30; see also Alan
Taylor, Tempers Flare During Protest Against the Dakota Access Pipeline, ATLANTIC
(Sept. 6, 2016), https://www.theatlantic.com/photo/2016/09/tempers-flare-during-pro
test-against-the-dakota-access-pipeline/498809/.

140. Gov. Dalrymple Calls on ND National Guard to Assist with Dakota Access
Pipeline Protest Security, KFYRTV, http://www kfyrtv.com/content/news/Gov-Dal
rymple-calls-on-ND-National-Guard-to-assist-with-Dakota- Access-Pipeline-protest-se
curity-392768331.html (last updated Sept. 8, 2016, 6:53 PM).

141. See Press Release, U.S. Dep’t of Justice, Office of Pub. Affairs, supra note 30.
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and closed at $29.42 the following Monday, September 12, 2016.142
On that date, the abnormal return against the S&P 500 was -5.02%.
From this point forward, ETP’s stock price trended downward as so-
cial pressure continued to build.

On September 12, the Standing Rock Sioux Tribe appealed the
court’s decision and requested a preliminary injunction, but on Sep-
tember 13, 2016, ETP issued a statement to Partnership Employees
indicating construction would continue.!4? Three days later, on Sep-
tember 16, 2016, the D.C. Circuit issued an administrative injunction
to halt construction while it considered the Standing Rock Sioux
Tribe’s request.!4

On September 26, 2016, President Obama addressed the Standing
Rock Sioux Tribe at the White House Tribal Nations conference, com-
mitting to “redouble our efforts to make sure that every federal agency
truly consults and listens and works with you, sovereign to sover-
eign.”!4> The follow day, ETP’s abnormal return against the S&P 500
was -6.69%. The drop also occurred as against all other indices tested,
confirming that ETP’s performance was abnormal as against the mar-
kets and within the industry.

The event studies for this time period (September 9, 2016; Sep-
tember 26, 2016; and November 14, 2016) coincide with the peak of
social conflict, and ETP’s returns jumped between positive and nega-
tive abnormal return within the ten-day range of testing for each date.
The range in the abnormal return as compared against the S&P 500
shows the considerable volatility of ETP’s stock price during this mo-
ment in time despite their assurances to investors.

ETP’s stock price spiked after the election of President Trump on
November 8, 2016 and there was positive significant abnormal return,
but ETP’s price remained only $26.01.14¢ On November 9, 2016, ETP
published its third quarterly report stating that “protests and legal ac-
tions against DAPL have caused construction delays and may further
delay the completion of the pipeline project.”!47 The report does not

142. See Fredericks, Meaney, Pelosi & Finn, Database, supra note 115.

143. Memorandum from Kelcy Warren, Chairman & Chief Exec. Officer, Energy
Transfer, to All P’ship Emps. (Sept. 13, 2016), http://media.graytvinc.com/docu
ments/ETP+Internal+Memo+9+13+16+fiinal+to+employees.pdf [hereinafter Warren
Memo].

144. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, No. 1:16-cv-01534-
JEB (D.C. Cir. Sept. 16, 2016) (amended order granting administrative injunction).
145. President Obama Remarks at Tribal Nations Conference, supra note 121.
146. See Fredericks, Meaney, Pelosi & Finn, Database, supra note 115.

147. Energy Transfer Partners, L.P., Quarterly Report (Form 10-Q) 55 (Nov. 9,
2016).
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include the specific dollar amounts that were stated in the court docu-
ments, but it nonetheless constitutes the first time that social risks re-
lated to DAPL are mentioned in ETP’s securities filings.

Social pressure continued to build through November. On No-
vember 20 and 21, water protectors were met with water cannons,
rubber bullets and tear gas and over 160 people were injured.'+® By
this time more than 400 people had been arrested.!4® The Standing
Rock Sioux Tribe also called on the federal government to deny the
easement necessary for the Lake Oahe crossing.!>® On this day, the
abnormal return for ETP was significantly negative across all indices
tested.

The abnormal return from this point until the end of the year
shows incredible volatility, with significant shifts following timeline
points. On November 25, 2016, the federal government closed access
to the camp and on Monday, November 28, 2016, the Water Protec-
tors Legal Collective filed a lawsuit against the Morton County Sher-
iff’s office alleging excessive force towards peaceful protesters.'>! On
Thursday, November 30, 2016, the abnormal return for ETP was posi-
tive for both single-factor studies, but the next day, on Friday, Decem-
ber 1, 2016 the abnormal return was significantly negative for three of
the four tests.

On December 4, 2016, the USACE denied the Lake Oahe ease-
ment to ETP and announced plans to conduct an Environmental Im-
pact Statement.!>2 At least 2,000 veterans went to the camp that day to

148. See Julia Carrie Wong, Standing Rock Protest: Hundreds Clash with Police
over Dakota Access Pipeline, GuarDIAN (Nov. 21, 2016, 12:08 AM), https://www
.theguardian.com/us-news/2016/nov/21/standing-rock-protest-hundreds-clash-with-
police-over-dakota-access-pipeline.

149. 1d.

150. Press Release, Standing Rock Sioux Tribe, Tribes Call on President Obama to
Deny Easement, Investigate Pipeline Safety and Protect Tribal Sovereignty (Nov. 21,
2016), http://standwithstandingrock.net/press-release-tribes-call-president-obama-
deny-easement-investigate-pipeline-safety-protect-tribal-sovereignty/  [https://perma
.cc/TH5P-GFL3].

151. See Letter from John W. Henderson, Colonel, U.S. Army Corps of Eng’rs, to
Dave Archambault II, Chairman, Standing Rock Sioux Tribe (Nov. 25, 2016), https://
d3n8a8pro7vhmx.cloudfront.net/honorearth/pages/2283/attachments/original/148174
5612/Army-Corps-eviction-notice-Standing-Rock-on-December-5.pdf?1481745612
[https://perma.cc/AVC6-7TKB] [hereinafter Letter from John Henderson to Dave Ar-
chambault II]; Press Release, Water Protector Legal Collective, WPLC Files Suit for
Excessive Force Against Peaceful Protesters (Nov. 28, 2016), https://waterprotector
legal.org/water-protector-legal-collective-files-suit-excessive-force-peaceful-protest
ers/ [https://perma.cc/GL88-M8MT].

152. Memorandum from Assistant Sec’y of the Army (Civil Works) to U.S. Army
Corps of Eng’rs Commander, supra note 32.
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show support for the water protectors.!>3 On December 5, 2016, ETP
filed a motion for summary judgment in the legal proceedings and
made claims as to financial damage.'>* Then, on December 6, 2016,
within the ten day range of our event tested date of December 5, the
abnormal return was significantly negative at -5.29%.1>> ETP’s price
was $22.75 on that day.!>® A table summarizing the abnormal return
values through December 1, 2016 is below.

TABLE 5: SIGNIFICANT ABNORMAL RETURN VALUES

Dates ETPv. SPX |ETP v. Russell |[ETPv. SPX/ |ETP v. SPX/
FTSE4Good |SPGSSINR |AMZI

9/27/16 |-6.69% -6.32% -4.59% -4.01%

11/21/16 |-7.67% -7.42% -9.13% -7.77%

11/30/16 {4.99% 4.95% -- --

12/1/16 |-4.45% -4.70% -4.92% --

On December 30, 2016, when the pipeline was supposed to be
ready for service, operation was delayed as approvals were stuck in
regulatory limbo. ETP’s stock price closed at $24.02 on this date and
averaged $24.68 during the following month.!57

ETP’s stock price spiked after President Trump’s executive ac-
tion ordered the USACE to fast track approval of DAPL in January
2017.158 However, this spike was still not enough to bring ETP’s stock
price to its peak levels in August or September 2016.1>°

DAPL was finally placed into service five months later than orig-
inally projected on June 1, 2017, and ETP’s stock price closed at
$21.95 on this date, averaging only $20.20 during the following
month. 160

The final date tested with event study was June 14, 2017, when
Judge Boasberg ruled that the USACE did not adequately consider the
impacts of the project on fishing rights, hunting rights or the impacts

153. Finley, supra note 124; Hayden, Thorbecke & Simon, supra note 124.

154. Cross Claimant Dakota Access, LLC’s Memorandum in Support of Motion for
Summary Judgment at 31, 34, Standing Rock Sioux Tribe v. U.S. Army Corps of
Eng’rs, 280 F. Supp. 3d 187 (D.D.C. 2017) (No. 1:16-cv-01534-JEB), ECF No. 66-1.

155. See Fredericks, Meaney, Pelosi & Finn, Database, supra note 115.
156. See id.

157. Id.

158. Id.

159. Id.

160. Id.
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as to broader environmental justice concerns.!®! Following that deci-
sion, ETP’s price dropped and had a statistically significant negative
abnormal return on two of the following ten days in the single-factor
test against the S&P 500. That there is one date with a significant
positive abnormal return shows the continued volatility of the stock
even after the peak of social unrest had subsided. At this point the
stock price ranged between $18.46 and only $21.95.162

C. QOil Price Fluctuation

Oil prices were another factor that influenced ETP’s stock price.
Oil prices experienced some volatility during the event study period,
but their overall trend was an upward climb.'63 They averaged $44.88
per barrel in August 2016.1%* They climbed slowly over the course of
the DAPL controversy and continued to climb after construction was
completed. Not once did they fall below $44.88, and eventually
reached $73.43 on May 31, 2018.165 The fluctuation of oil prices was
accounted for in the event study analysis by using two-factor tests that
controlled for market and industry impact, as discussed in Section
II.D. However, while oil prices have recovered from the downturn
commodity era between December 2015 to March 2016, ETP’s
stock price has not.!¢”

D. Timeline and Event Study Findings

The following graph shows ETP’s returns against the S&P 500
for the period August 1, 2016 through November 7, 2016.

161. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 255 F. Supp. 3d 101,
112 (D.D.C. 2017).

162. See Fredericks, Meaney, Pelosi & Finn, Database, supra note 115.

163. See id.

164. Id.

165. Id.

166. See Matthew DiLallo, What Happened to Oil Prices in 20167, MoTLEY FooL
(Dec. 17, 2016, 9:00 AM), https://www.fool.com/investing/2016/12/17/what-hap
pened-to-oil-prices-in-2016.aspx; Fredericks, Meaney, Pelosi & Finn, Database, supra
note 115.

167. See Fredericks, Meaney, Pelosi & Finn, Database, supra note 115.
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Several conclusions can be drawn from the timeline in Appendix
A and the event study analysis. First, ETP’s poor management of so-
cial risks, combined with its lack of disclosure during its initial an-
nouncement of DAPL, created a much more volatile and therefore
much riskier investment than originally projected. As noted in Part I,
there are many different resources available to companies to better
understand the impacts of operating on and near Indigenous lands,
many of which work to operationalize FPIC and integrate human
rights standards into their calculus. The timeline shows that ETP made
few good faith efforts to understand and integrate the Standing Rock
Sioux Tribe’s concerns about the environmental, social, and cultural
risks into their operations, and that ETP did not disclose known risks
to investors until later in DAPL’s development. As a result, investors
were not aware of the potential for delays, and it is possible that this
resulted in the overvaluation of ETP’s stock price.

Second, investors must conduct additional due diligence on social
risks related to human rights, due to those risks’ potentially material
impact. In this case, investors who conducted due diligence on social
risks—using sources independent from those provided by the com-
pany or the USACE—might have been able to reach a more accurate
assessment of DAPL’s viability. The change in the oil market was not
entirely foreseeable, but the project delays pushed operations into an
unknown future, which reduced share price enormously for investors.
The lessons learned here are clear. If each of the parties—firms and
investors—conduct due diligence and make good faith disclosure,
then the social risks that materially increase the total risk in a project
will be known and can be mitigated from the earliest stages of project
design. Similarly, as this case study asserts, these processes can be



2020] SOCIAL COST AND MATERIAL LOSS 603

quantified and integrated so that corporate officers are able fulfill their
fiduciary duties to the company to account for all material risks.

E. Other Significant Events

The social unrest and legal challenges coincided with other sig-
nificant events that affected ETP’s unitholders.

Though outside of the scope of the timeline for this case study,
on February 8, 2016, Energy Transfer Equity’s CFO resigned sud-
denly and was replaced by ETP’s CFO.!%8 At that point ETP’s share
price dipped significantly.!®® Of note, the dates coincide with lows
reflecting investor concern over a deal to buy another company, as
well as lows in the oil and gas sectors.!’® One article noted that En-
ergy Transfer, and an affiliate of the company they were buying, led to
a decrease in the Alerian MLP Index and other media reports sug-
gested avoiding Energy Transfer Partners in favor of other MLPs.!7!

On November 21, 2016, ETP announced in a press release that it
had entered a merger agreement with Sunoco Logistics Partners
(SXL).172 Under the agreement, “ETP unitholders [received] 1.5 com-
mon units of SXL for each common unit of ETP [that] they
ownl[ed].”!73 The press release stated that the merger would “have in-
creased scale and diversification across multiple producing basins”
and “strengthen the balance sheet of the combined organization by
utilizing cash distribution savings to reduce debt and to fund a portion
of the growth capital expenditure programs of the two partner-
ships.”!7#+ While there is no explicit connection between the merger
and DAPL’s construction delays, the timing of the merger—which
faced initial consideration in October 2016 and was finalized in April

168. Amey Stone, Energy Transfer CFO Exit Spooks MLP Investors;, ETE Down
40%, BarroN’s (Feb. 8, 2016, 3:33 PM), https://www.barrons.com/articles/energy-
transfer-cfo-exit-spooks-mlp-investors-ete-down-40-1454963647.

169. Id.

170. See Paul O’Donnell, Shares Tumble 42 Percent After Energy Transfer Equity
Replaces CFO, DaLL. MorNING NEws (Feb. 8, 2016, 5:06 PM), https://www.dallas
news.com/business/energy/2016/02/08/shares-tumble-42-percent-after-energy-trans
fer-equity-replaces-cfo.

171. Id.; see also Adam Galas, 3 Reasons to Avoid Energy Transfer Partners and
Buy These 2 High-Yield MLPs Instead, MoTtLEY FooL (Feb. 10, 2016, 2:15 PM),
https://www.fool.com/investing/general/2016/02/10/3-reasons-to-avoid-energy-trans
fer-partners-and-bu.aspx.

172. Press Release, Energy Transfer, Sunoco Logistics to Acquire Energy Transfer
Partners (Nov. 21, 2016), http://ir.energytransfer.com/phoenix.zhtml?c=106094&p=
irol-newsArticle&ID=2224891 [https://perma.cc/KTE9-D65X].

173. Id.

174. Id.
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2017—coincided with the peak of social pressure challenges facing
the project.!7>

Between January 6 and February 8, 2017, seven shareholders
filed class action lawsuits challenging the merger against ETP on be-
half of the company’s unitholders.!7® The complaints pointed to inves-
tor unrest as the cause of low share prices.!”” The lawsuits alleged that
conflicts of interest in the merger negotiations resulted in a flawed
sales process.!”® The merger agreement contained a “no solicitation”
provision that restricted ETP from considering alternative acquisition
proposals.!7 The plaintiffs claimed that the single-bidder process with
no market check undervalued ETP to the detriment to the company’s
unitholders, and cited a Bloomberg article from November 2016 that
reported that ETP’s unitholders would “see their quarterly payout drop
from $1.06 to 77 cents—a cut of 27 percent.”'80 The lawsuits also
accused ETP of failing to disclose or disclosing materially misleading
misstatements regarding the merger and management’s financial pro-
jections in the days leading up to the merger,!8! but the consolidated
case was voluntarily dismissed without providing further information
on November 21, 2017.182

IV.
EsTIMATED CosT TO BANKS

This Part assesses the costs incurred by the banks financing
DAPL, which accrued in several ways. First, banks were adversely
affected by direct account closures on the part of individuals and local

175. See Press Release, Energy Transfer, Sunoco Logistics Partners and Energy
Transfer Partners Announce Successful Completion of Merger (Apr. 28, 2017), http://
ir.energytransfer.com/phoenix.zhtml?c=106094&p=irol-newsArticle&ID=2267001
[https://perma.cc/CLF9-8GEE].

176. Energy Transfer, LP, Quarterly Report (Form 10-Q) 20 (May 4, 2017).

177. See generally, e.g., Complaint for Violation of the Securities Exchange Act of
1934, Shure v. Energy Transfer Partners, L.P., No. 1:17-cv-00044-UNA (D. Del. Jan.
13, 2017), ECF No. 1.

178. See, e.g., id. at 7.

179. See, e.g., id. at 8.

180. Class Action Complaint at 14—15, Ashraf v. Energy Transfer Partners, L.P., No.
3:17-cv-00118-B (N.D. Tex. Jan. 11, 2017) (quoting Liam Denning, Energy Transfer
and the Art of Transference: Ordinary Investors Bear the Brunt of Its Sunoco Logis-
tics Deal, BLOOMBERG OpINION (Nov. 22, 2016, 8:00 AM), https://www.bloomberg
.com/gadfly/articles/2016-11-22/energy-transfer-partners-sunoco-logistics-deal-trans-
ferring-pain).

181. See, e.g., Complaint for Violation of the Securities Exchange Act of 1934,
supra note 177, at 14-15.

182. Notice of Voluntary Dismissal, In re Energy Transfer Partners L.P. S holder
Litig., No. 1:17-cv-00044-CCC (D. Del. Nov. 21, 2017).
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governments who wished to stand in solidarity with those opposing
DAPL via a divestment strategy. Second, several banks sold their
shares in the project-level loan to show support for the Standing Rock
Sioux Tribe’s efforts to halt the pipeline. Finally, as a result of these
events, several banks and the Equator Principles Association have re-
newed dialogue as to the best ways to quantify social risks when con-

sidering financing of projects on and near Indigenous Peoples’ lands.

A. Direct Account Closures

ETP received financing for DAPL from a consortium of seven-
teen banks resulting in a $2.5 billion project-level loan to the com-
pany.'®3 Additional banks were tied to DAPL because of their
provision of financing to ETP at the corporate level.

TABLE 6. AMOUNT INVESTED IN DAPL pPER BANK!84

Bank Name Amount Invested in DAPL
The Bank of Tokyo-Mitsubishi (UFJ) |$235 million
BayernLLB $120 million
BBVA Spain $120 million
BNP Paribas $120 million
Citigroup $235 million
Credit Agricole $120 million
DNB $331 million
ICBC $120 million
Intesa SanPaolo $120 million
ING $120 million
Mizuho Bank $235 million
Natixis $120 million
Société Générale $120 million
Sumitomo Mitsui Banking Corporation |$120 million
SunTrust Bank $120 million
TD Bank Financial Group $235 million
Wells Fargo $120 million

183. Press Release, ING, ING and the Dakota Access Pipeline, https://www.ing.com/
Newsroom/All-news/Features/ING-and-the-Dakota-Access-pipeline.htm (last updated
Mar. 21, 2017) [https://perma.cc/6QBT-KZ92].

184. For data on amount invested in DAPL by bank, see, e.g., Dakota Access Pipe-

line, supra note 43; BNP Paribas Exits Dakota Access Pipeline, GLOBE NEWSWIRE
(Apr. 5, 2017, 11:42 AM), https://globenewswire.com/news-release/2017/04/05/
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As lenders, these banks would not be materially impacted by the
behavior of ETP’s stock price, but they faced financial impacts in
other ways. First, many individual and institutional consumers closed
their checking and savings accounts as a means of protesting their
banks’ financial support for DAPL.!3> A coalition of water protectors
created a “Defund DAPL” campaign and website where consumers
uploaded data on how much money they withdrew from their
banks.!8¢ The resulting data indicates that personal account closures
alone accounted for a loss of $86.2 million.'8”

Several city governments also took up divestment as a strategy to
stand in solidarity with those at Standing Rock. This move ultimately
cost banks over $4.3 billion in closed municipal accounts.!®® In fact,
over ninety percent of the $4.4 billion lost via municipal account clo-
sures were suffered by Wells Fargo alone. Seattle, Santa Monica, and
Davis all ended their established relationships with Wells Fargo, with-
drawing $3 billion, $1 billion, and $124 million respectively.'s° Di-
vestment campaigns also took place in San Francisco, Los Angeles,
New York, Bellingham, Raleigh and Albuquerque, among other cit-
ies.!? The financial impacts of these divestments are compounded by
damages to reputation, brand, and customer goodwill that banks suf-
fered as a result of DAPL.

954842/0/en/BNP-Paribas-exits-Dakota-Access-Pipeline.html  [https://perma.cc/

SQ7K-V8WM] (BNP Paribas); Norwegian Bank DNB Sells Its Share of Dakota Pipe-
line Funding, ReuTeErs (Mar. 26, 2017, 4:28 PM), https://www.reuters.com/article/us-
north-dakota-pipeline-banks/norwegian-bank-dnb-sells-its-share-of-dakota-pipeline-
funding-idUSKBN16X10G (DNB); Valerie Volcovici, Dutch Bank ING Sells Dakota
Pipeline Loan Share to ‘Send Message,” REUTERs (Mar. 21, 2017, 5:45 PM), https://
www.reuters.com/article/us-north-dakota-pipeline-banks/dutch-bank-ing-sells-dakota-
pipeline-loan-share-to-send-message-idUSKBN16S2US5 (ING).

185. Home, DEFUNDDAPL, http://www.defunddapl.org/ (last visited May 2018) (on
file with authors).

186. See Defund: Personal Finances, DEFUNDDAPL, http://www.defunddapl.org/
defund (last visited May 2018) (on file with authors). The website and data uploaded
to the website are no longer available online as of the date this Article went to press.
We have internal notes that verify the amounts detailed in this Section.

187. See Mark Fogarty, DAPL Fallout Continues: Defund Movement Passes $5 Bil-
lion, INDIAN CouNTRY Topay (Apr. 5, 2017), https://newsmaven.io/indiancountry
today/archive/dapl-fallout-continues-defund-movement-passes-5-billion-nndtarF2pki5
C40iHSjujQ/; Defund: Personal Finances, supra note 186. Note that the data is
crowdsourced and cannot be fully verified as individual consumers entered their ac-
count information.

188. Home, supra note 185.

189. See Jimmy Tobias, These Cities Are Pulling Billions from the Banks that Sup-
port the Dakota Access Pipeline, NatioNn (Mar. 20, 2017), https://www.thenation
.com/article/these-cities-are-divesting-from-the-banks-that-support-the-dakota-access-
pipeline/ [https://perma.cc/4J7TW-BSUD].

190. Id.
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Overall, the Defund DAPL website reported total account clo-
sures valued at $4.4 billion.'! This figure includes personal account
closures valued at $86.2 million and municipal divestment valued at
$4.3 billion.!*2 The numbers, though crowdsourced, serve as impor-
tant indicators of the strength and reach of the divestment campaigns.
For example, protests at Wells Fargo branches occurred across the
country and the availability of internet banking made personal account
closure an easy way for consumers nationwide to participate in the
Defund DAPL movement.!®3

TABLE 7. DIVESTMENT FROM DAPL AFFILIATED BANKS

Personal Account Closures $86,202,675.25
City Divestment $4.,324,000,000.00
Total Account Closures $4,410,202,675.25

B. Selling Shares in the Project-Level Loan

Second, banks cut ties with DAPL by selling shares in the origi-
nal loan. Three of the seventeen banks that partook in the original
project level loan sold their shares in the loan: BNP Paribas, DNB,
and ING.'”* Each bank issued a public statement in support of the
Standing Rock Sioux Tribe.!®> While the terms of the sales are not
public, it is likely that each of the banks took a loss. None of these
sales deprived ETP of valuable capital, but these actions underscored

191. Defund: Personal Finances, supra note 186; see also Vanessa Green & Matt
Remle, 150,000 People Representing More than $4 Billion Call on Banks to DeFund
Tar Sands Pipelines, Last REAL INDians (June 28, 2017), https://lastrealindians.com/
news/2017/6/28/jun-28-2017-150000-people-representing-more-than-4-billion-call-
on-banks-to-defund-tar-sands-pipelines ?rq=people %20representing %20more %20than
%20%7244 [https://perma.cc/LKF9-YR8A].

192. See Home, supra note 185.

193. See DAPL Protesters Close Accounts with Wells Fargo, US Bank, CBS MINN.
(Dec. 1, 2016, 7:51 AM), https://minnesota.cbslocal.com/2016/12/01/dapl-protesters-
close-accounts/ [https://perma.cc/L7PX-VM5K].

194. Six Banks Step Away from Dakota Access Pipeline (DAPL) and Backers, BANK-
Track, https://www.banktrack.org/article/three_banks_step_away_from_dakota_ac
cess_pipeline_backers_v (last visited Jan. 7, 2020) [https://perma.cc/LRW6-U4S8].
195. See BNP Paribas Exits Dakota Access Pipeline, GLOBE NEWSWIRE (Apr. 5,
2017, 11:42 AM), https://globenewswire.com/news-release/2017/04/05/954842/0/en/
BNP-Paribas-exits-Dakota-Access-Pipeline.html  [https://perma.cc/SQ7K-VEWM]
(BNP Paribas); Press Release, DNB, DNB Has Sold Its Part of Dakota Access Pipe-
line Loan (Mar. 26, 2017), http://feed.ne.cision.com/client/dnbnorasa/Commands/Re
lease.aspx ?js=0&release]D=1286360 [https://perma.cc/584W-53KS] (DNB); Press
Release, ING, ING Has Sold Its Stake in Dakota Access Pipeline Loan (Mar. 21,
2017), https://www.ing.com/Newsroom/All-news/ING-has-sold-its-stake-in-Dakota-
Access-pipeline-loan.htm [https://perma.cc/2BZZ-XP4R] (ING).
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and amplified the tribe’s concerns to investors and financial institu-
tions worldwide at the same time as they demonstrated the reputa-
tional burden that the DAPL controversy placed on its investors.

Finally, while not demonstrated in this case study, it is important
to note that additional costs could easily accrue to banks from delayed
loan repayments.

C. Subsequent Actions

Once again, disclosure and due diligence surface as key themes
to guard against future losses. Information is not available at the time
of this writing as to whether ETP disclosed information on social risks
during negotiations with financial institutions for the project loan.
However, if ETP’s disclosures to banks mirrored its disclosure to
shareholders during this timeframe, information about social risks was
likely sparse.

Conversely, the lack of proper risk disclosures by companies
does not automatically relieve banks of the need to adequately factor
social risks into their own due diligence prior to committing financing.
In fact, the Equator Principles (EP)s were specifically created as an
environmental and social risk management framework for this purpose
and signatories have access to information and standards through the
Equator Principles Association to focus their risk assessment.!¢

Notably, in this case, thirteen of the seventeen banks that com-
mitted funding were signatories to the EPs, and their support for
DAPL directly contradicted their commitments to FPIC under the
EPs.197 Furthermore, their willingness to forgo enhanced due dili-
gence, as promised, elicited extensive dialogue among banks, Indige-
nous Peoples, and others about how effectively the EPs were being
implemented.'®® Those losses to banks, whether through direct ac-
count closures, through selling their shares of loans, or by tarnishing
their reputation as responsible community lenders, may have been
avoided had a more thorough social risk assessment been conducted.
In the reverse, banks that insist that projects be conducted with the
highest degree of integrity as to solicitation of FPIC and to under-

196. See EQuaToRr PRINCIPLES, supra note 60, at 4.

197. Johan Frijns, An Open Letter to the Equator Principles Association, BANK-
Track (Nov. 7, 2016), https://www.banktrack.org/news/an_open_letter_to_the_equa
tor_principles_association [https://perma.cc/7S9G-T6W3].

198. See, e.g., News Release, EP Secretariat, Statement from the EP Association
Steering Committee (May 19, 2017), https://equator-principles.com/ep-association-
news/statement-from-the-ep-association-steering-committee/ (noting that a working
group was formed to address challenges presented by “[c]ertain transactions”).



2020] SOCIAL COST AND MATERIAL LOSS 609

standing the complex impacts of projects on Indigenous lands will
mark themselves as responsible and more financially viable for having
accounted for the risks and costs of operating therein.

In November 2017, the Equator Principles Association an-
nounced plans to start a process of updating the EPs in order to “re-
flect ongoing learning and emerging good practice.”'®® The goal of the
process is a targeted update that gives particular attention to scope of
applicability, human rights (inclusive of the rights of Indigenous Peo-
ples), climate change, and other issues.?°° The Equator Principles As-
sociation’s desire to glean information and understanding from the
DAPL controversy will hopefully give financial institutions a more
focused understanding of how to apply due diligence as to Indigenous
communities and ensure that there is no reason for financial institu-
tions not to apply these frameworks during all stages of project con-
sideration and financing.

V.
EstiMATED Costs To FIrRMS

The Sections in this Part quantify the costs that accrued to ETP
and other firms with an ownership stake on DAPL. These costs are
assessed using publicly available data. The project was slated to cost
$3.78 billion.2°! But the total cost of DAPL is likely closer to $7.5
billion, as calculated in Section V.D. As noted before, this case study
suggests that the delay is directly correlated with the cumulative social
pressure opposing DAPL that began in April of 2016. The next Sec-
tion details each of the components of the total estimated costs to
firms: the additional operating costs including what is known about
the costs of lost revenue; the costs associated with protests; and costs
that are substantiated but not quantified.

While this Part estimates costs to firms with ownership stake in
DAPL, it does not seek to assess how these costs were allocated across
the firms. As stated above, ETP owned DAPL jointly with Enbridge,
Phillips 66, and Marathon Petroleum. As the largest stakeholder and
operator of the project, it is reasonable to suggest that the largest share
of these costs was incurred by ETP.

199. EP Secretariat, EP Association Annual Meeting 2017 Outcomes, EQUATOR
PrincrpLEs (Nov. 2, 2017), http://equator-principles.com/2017/11/ [https://perma.cc/
MGW7-QXQA].

200. See id.

201. Jonathan Thompson, The Twisted Economics of the Dakota Access Pipeline,
Hicu Country NEws (Dec. 12, 2016), https://www.hcn.org/issues/48.21/the-twisted-
economics-of-the-dakota-access-pipeline [https://perma.cc/B7JT-6R2W].
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A. Additional Operating Costs

At the outset of the project DAPL was slated to cost $3.8 billion
overall, but this total quickly escalated as social pressure mounted and
construction was delayed.?°> ETP reported information on estimated
additional costs resulting from the delay in a court filing made on
August 18, 2016 in opposition to the Standing Rock Sioux Tribe’s
motion for a preliminary injunction to halt construction.??3 The filing
stated,

[i]f the Court grants an injunction and Dakota Access ultimately

prevails in this action, or it otherwise is determined that Dakota

Access has been wrongfully enjoined or restrained, the damages to

Dakota Access will be substantial. The damages Dakota Access

will sustain as a result of the requested injunction, even for a tem-

porary shutdown, would total approximately $1.4 billion in the first
year.204

ETP breaks down this $1.4 billion figure as follows:

TaBLE 8. ADDITIONAL OPERATIONAL CoOSTS205

Renew Easements $70,000,000.00
Remobilization Costs $200,000,000.00
Maintenance of Work Sites $18,000,000.00
Capital Expense $36,000,000.00
Loan Renewal Fees $15,500,000.00
Dakota Access’ 2017 Lost Revenue $913,000,000.00
Specialty Seed Payment $4,500,000.00
Duck Lease Payment $3,000,000.00
“Completed-by” breach payments $4,300,000.00
Deviations from construction schedule $100,000,000.00
Total Additional Operational Costs $1,364,300,000.00

ETP provided the $1.4 billion estimate of additional costs in Au-
gust of 2016, and the pipeline was placed into service on June 1,
2017.296 Thus, this case study assumes that most, if not all, of these

202. See id. (“The current law enforcement effort has reportedly cost $15 million so
far.”).

203. Dakota Access, LLC’s Opposition to Plaintiff’s Motion for Preliminary Injunc-
tion, supra note 133, at 30.

204. Id. at 42.

205. Id.

206. Id. at 30; Press Release, Energy Transfer, supra note 10.
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estimated expenses were incurred over the ten-month intervening
time-period given security costs, legal fees and other costs associated
with the delay. In the same court document, ETP also stated:
Halting DAPL construction, even if temporary, would result in sub-
stantial job losses and other local benefits, and will additionally
cause [Dakota Access, LLC] to lose profits that are unlikely to be
recoverable. Specifically, DAPL expects to lose (and not just delay
the receipt of) $900 million dollars every month the pipeline con-
struction is delayed.?0”

A minimum estimate for construction delays alone would be for
about two months, beginning on December 4, 2016 when the USACE
denied the easement to cross Lake Oahe and ending on February 8,
2017, when the easement was granted.?°® This represents a minimum
because there were several other delays that spanned multi-day peri-
ods but likely do not add up to a month in aggregate. And, to the best
of our knowledge, this number does not include the final costs of con-
struction from February 9, 2017 to June 1, 2017, nor does it include
fees for maintenance, remobilization, or loan renewal. A delay of even
two months could cost as high as $1.8 billion for construction alone.
This estimate is far higher than the $1.4 billion estimate that includes
such costs over the year. Therefore, we used $1.8 billion to estimate a
maximum bound.

There is a paucity of publicly available information that shows
exactly how much of these anticipated costs were actually incurred.
ETP did state, however, on November 15, 2016, that “the delay has
already cost Dakota Access more than $450 million dollars. Further
delay will cost Dakota Access tens of millions of dollars per month
thereafter, none of which can be recovered.”2%° This number (“tens of
millions”) appears to be less than the $900 million given in the docu-
ment above, but captures the drain of millions of dollars due to delays.

There is little public information as to whether the estimate above
accounts for changes in the company’s contracts with shippers, which
resulted from the delay. According to ETP’s statements to the courts,

207. Dakota Access, LLC’s Opposition to Plaintiff’s Motion for Preliminary Injunc-
tion, supra note 133, at 32.

208. Press Release, U.S. Army Corps of Eng’rs Omaha Dist., Corps Grants Ease-
ment to Dakota Access, LLC (Feb. 8, 2017), http://www.nwo.usace.army.mil/Media/
News-Releases/Article/1077134/corps-grantseasement-to-dakota-access-1lc/  [https://
perma.cc/84VY-XSNI]J.

209. Dakota Access, LLC’s Answer to Intervenor-Plaintiff Cheyenne River Sioux
Tribe’s First Amended Complaint for Declaratory and Injunctive Relief, and Cross-
Claim Against Defendant U.S. Army Corps of Engineers at 54, Standing Rock Tribe
v. U.S. Army Corps of Eng’rs, 280 F. Supp. 3d 187 (D.D.C 2017) (No. 1:16-cv-1534-
JEB), ECF No. 57 [hereinafter Dakota Access, LLC’s Answer and Cross-Claim].
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“in connection with its long-term transportation contracts with 9 com-
mitted shippers, Dakota Access has committed to complete, test and
have DAPL in service by January 1, 2017. The long-term transporta-
tion contracts give shippers a right to terminate their commitments if
DAPL is not in full service per the contract deadline.”2!1 Given that
DAPL was not in service by January 1, 2017, shippers were likely
given the right to terminate their contracts, or at least to renegotiate
them.

If shippers did not outright terminate their contracts with the
company, they may have had the option of seeking concessions on
contracted volumes, prices, or contract duration. To the extent that it
figured into price negotiations, the price of oil changed dramatically
between the time the pipeline was proposed in 2014 to 2017. When
DAPL was first proposed in 2014, oil prices averaged $96 per bar-
rel.2!! Production in the Bakken and Three Forks areas had reached
record highs at that time, with the U.S. Energy Information Adminis-
tration predicting continued growth through 2025.2!2 Then the market
crashed. Oil prices between January 2015 and September 2016 aver-
aged only $45 per barrel.2!3 Production in the Bakken and Three Forks
consequently declined, and the region found itself faced with a glut of
energy transportation infrastructure, with sixty percent of its capacity
underutilized.?'4 Thus, if ETP had to renegotiate its contracts with
shippers, it did so at a time when both oil prices and need for Bakken
energy infrastructure were significantly lower than when DAPL was
first proposed.

Given these changes in oil prices and the delay in placing DAPL
online, it is possible that lost revenue from renegotiations or changed
shipping fees is significant, especially since the tariffs charged by ETP
to shippers likely represent a large portion of their revenue from the
pipeline. While not included in the calculations for this study, En-
bridge stated in an affidavit to the court that for each day of delay to
the in-service date of the Bakken Pipeline System, Enbridge would

210. CatHY KUNKEL & CLARK WiLLIaAMS-DERRY, IEEFA, THE HicH Risk FINANC-
ING BEHIND THE Dakota Access PrpELINE 9-10 (2016) (footnote omitted), http://
ieefa.org/wp-content/uploads/2016/11/The-High-Risk-Financing-Behind-the-Dakota-
Access-Pipeline_-NOV-2016.pdf [https://perma.cc/VAG2-PY55] (detailing the possi-
bility that shippers exercised that right, or renegotiated their contracts under condi-
tions considerably less favorable to ETP).

211. Average Crude Oil Spot Price, YCHARTS, https://ycharts.com/indicators/aver
age_crude_oil_spot_price (last visited June 20, 2020) [https://perma.cc/W2ZLQHDF].
212. U.S. ENeErGY INFO. ADMIN., U.S. CruDE O1L ProbucTION TO 2025: UPDATED
ProsectioN oF CrRUDE Types 12 (2015).

213. Average Crude Oil Spot Price, supra note 211.

214. KunkeL & WiLLiaMs-DERRY, supra note 210, at 9.
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suffer losses of $600,000 per day in 2017.2'> This was based on En-
bridge’s “27.6% interest in the tariff revenues generated by the pipe-
line companies.”?'® Similar costs would be distributed to each of
DAPL’s owners with interest in the tariff revenues, and the additional
costs of renegotiations would be accrued by ETP.

This case study estimates maximum and minimum additional
costs based on the different statements made by ETP regarding its own
estimate of costs due to delay. In the same document ETP stated that
the cost could be $1.4 billion over one year, and that ETP could lose
$900 million per month of delayed construction time. While there are
different time periods associated with each statement, the additional
costs are significant by any measure.

TaBLE 9. ApDDITIONAL OPERATING CoSsTS TO FIRMS

A |Cost of delays up to November 15, 2016 $450,000,000.00

B | Cost of construction delays (2 months) $1,800,000,000.00
C | Additional Operating Costs (full year 2017) |$1,400,000,000.00
TOTAL (A+C) $1,850,000,000.00
TOTAL (A+B) $2,250,000,000.00

It is likely that DAPL cost ETP and other associated firms far
more than these estimates. While some of the costs to ETP were made
public through court documents, there was little disclosure to investors
otherwise, and most of it was reactive to the social pressure. Had any
of the firms associated with DAPL completed an independent due dili-
gence process rooted in human rights and Indigenous rights policies at
any point prior to the announcement of project-level financing on Au-
gust 2, 2016, it is likely they would have found many of the indicators
of social unrest that ultimately cost the project in time and money.

B.  Costs of Protest

The costs of protest differ from lost revenue and operating costs
in that the latter were caused by government actions that delayed ap-

215. Dakota Access, LLC’s Opposition to Plaintiff’s Motion for Preliminary Injunc-
tion, supra note 133, at 31.

216. Declaration of Perry Schuldhaus in Support of Dakota Access, LLC’s Opposi-
tion to Plaintiff’s Motion for Preliminary Injunction at 2, Standing Rock Sioux Tribe
v. U.S. Army Corps of Engineers, 280 F. Supp. 3d 187 (D.D.C. 2017) (No. 1:16-cv-
01534-JEB), ECF. No. 22-26; see Dakota Access, LLC’s Opposition to Plaintiff’s
Motion for Preliminary Injunction, supra note 133, at 31 (citing Declaration of Perry
Schuldhaus, supra).
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provals needed to finish construction, while the former were caused by
the presence of the camp itself and the social actions generated
therein.

On August 22, 2017, ETP filed a lawsuit against several environ-
mental organizations that were involved with the protests against
DAPL, including Greenpeace, BankTrack and Earth First!, among
others (herein referred to as “environmental organizations”).?!” The
lawsuit alleged that these organizations participated in “campaigns of
misinformation to target legitimate companies and industries with
fabricated environmental claims and other purported misconduct, in-
flicting billions of dollar in damage.”2!8 The company sought financial
damages as compensation for the following:

[[Jmpaired access to the capital markets and increased cost of capi-
tal; decreased market capitalization; lost profits; lost relationships
with investors, lending partners, and other contractual relationships;
business disruption losses and expenses; substantial damages to
Plaintiffs’ property, brand, goodwill, business reputation, and
standing in the global marketplaces, communities, and government
agencies critical to Plaintiffs’ business; and the expenditure of sub-
stantial resources and management time to mitigate the damage
caused by the [environmental organizations’] illegal campaign, in-
cluding legal fees.?!?

The complaint further stated that “[e]stimates of increased cost as
a result of the [environmental organization’s] conduct are not less than
$300 million, with the full extent of damage that Energy Transfer has
suffered can only be determined at trial.”220

On July 24, 2018, ETP’s claims against BankTrack were dis-
missed by a federal judge, who stated that the company’s attempts to
connect public criticism to remote criminal activities represented an
attempt to ‘“‘curtail almost any disagreeable, arguably protected
speech.”2?! While not legally substantiated, the damages outlined in
ETP’s claim provide additional insight into the financial impacts of
failing to maintain positive relationships with Indigenous Peoples.
However, like the other costs that ETP claims to have suffered in

217. Complaint at 1, Energy Transfer Equity, L.P. v. Greenpeace Int’l, No. 1:17-cv-
00173-CSM (D.N.D. Aug. 22, 2017), ECF No. 1.

218. Id.

219. Id. at 169.

220. Id. at 149.

221. Press Release, EarthRights Int’l, Court Dismisses Frivolous and “Dangerously
Broad” Lawsuit Against NGO BankTrack for Opposing Dakota Access Pipeline (July
25, 2018), https://www.commondreams.org/newswire/2018/07/25/court-dismisses-
frivolous-and-dangerously-broad-lawsuit-against-ngo-banktrack  [https://perma.cc/
B2EY-5VFZ].
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court, none of these costs appeared in the company’s disclosures to
investors at any time. This case study assumes ETP’s stated cost of
protests at $300 million.

C. Costs that Are Substantiated but Not Quantified

Finally, there are other significant costs that can be reasonably
inferred but are not quantifiable using publicly available data. For ex-
ample, ETP was somewhat insulated from any boycott efforts because
it is primarily involved in the distribution rather than the sale of en-
ergy. However, DAPL affiliate companies Enbridge, Phillips 66, Mar-
athon Petroleum, and Sunoco sell gasoline on the retail level and some
efforts to boycott these companies were made, though these efforts
were not as well-organized or as well-recorded as the efforts to boy-
cott banks.??2

D. Total Costs to Firms

The minimum and maximum values for the total costs to firms
are computed by summing the different additional operating costs
numbers covered in Section V.A, and then adding the total to the other
figures described in Part V.

Additionally, the total cost of losses to firms includes ETP’s loss
in market capitalization as discussed in Section III.A. From August 2,
2016 to June 14, 2017, the time period with the most intense social
pressure, the change in ETP’s market capitalization amounted to a loss
of $1.6 billion.??3

This loss of market capitalization is included in the total costs as
it is indicative of all losses that ETP experienced. Because of the
merger with Sunoco Logistics Partners, L.P., completed on May 1,
2017, the number does not capture volatility due to social pressure
alone. However, it does quantify the losses that ETP carried as it
placed the pipeline into service.

222. See, e.g., Scap (@scapelliti), TwitTeR (Feb. 10, 2017, 6:00 PM), https://twitter
.com/scapelliti/status/830234934484824065 [ https://perma.cc/TSEW-M5U3]; Rachel
Fixsen, Nordea Cuts Three Firms Involved in Protest-Hit Dakota Access Pipeline,
IPE (Feb. 13, 2017), https://hub.ipe.com/news/esg/nordea-cuts-three-firms-involved-
in-protest-hit-dakota-access-pipeline/www.ipe.com/news/esg/nordea-cuts-three-firms-
involved-in-protest-hit-dakota-access-pipeline/10017541 .fullarticle [https://perma.cc/
DQ2Q-4EXF].

223. The analysis of market capitalization assumes that historical data sourced from
stockrow.com was accurate at all dates pulled. See Fredericks, Meaney, Pelosi &
Finn, Database, supra note 115.



616 LEGISLATION AND PUBLIC POLICY [Vol. 22:563

TaBLE 10. ToraL Cost oF Project TO FIRMS

A |Projected Total Costs $3,780,000,000.00
B | Additional Operating Costs min. $1,850,000,000.00
C | Additional Operating Costs max. $2,250,000,000.00
D [Costs of Protests $300,000,000.00

E |Loss of Market Cap (ETP) $1,600,000,000.00
TOTAL (A+B +D+E) $7,920,000,000.00
TOTAL (A+C+D+E) $7,520,000,000.00

The costs of protests speak for themselves. The delay in placing
the pipeline into operation can be directly attributed to the protests,
social unrest, and legal challenges. This delay may have precipitated
renegotiations with shippers at oil prices that were far less favorable.
These estimates represent minimums and still, the total cost of DAPL
was likely much greater than $7.5 billion.

VI
Costs To LocAL COMMUNITY STAKEHOLDERS

The primary focus of this study is assessing costs that companies
face when they do not respect the human rights of Indigenous Peoples.
However, a full assessment of the costs of DAPL also requires exam-
ining costs to local community stakeholders. Below is a summary of
these costs. Additional analysis and quantification are the subject of
ongoing research by First Peoples Worldwide FPIEP.

A. Costs of Unwanted Development

All development comes with benefits and costs, but they are not
always evenly distributed.?>* The benefits of DAPL—which primarily
took the form of jobs and corporate profits>>>—did not flow to com-
munities along the pipeline route. The Standing Rock Sioux Tribe also
incurred significant costs to manage the activities related to construc-
tion of the pipeline, separate from the costs associated with the influx
of people to the camp, by documenting the environmental and cultural
impacts of the pipeline in the absence of comprehensive reports by
another entity.?2°

224. See ImpAcCTS OF AN OIL SpPILL, supra note 23, at 75-82.

225. Editorial Board, North Dakota’s Pipeline Payoff, WaLL St. J. (Dec. 29, 2017,
6:55 PM), https://www.wsj.com/articles/north-dakotas-pipeline-payoff-1514591716.
226. ImpacTs oF AN OIL SpiLL, supra note 23, at 85.
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The most glaring cost to the local community as a result of
DAPL would occur in the event of an oil spill.??7 At first, ETP and
USACE did not disclose detailed data surrounding the impacts of an
oil spill from DAPL, which prevented the Standing Rock Sioux Tribe
from fully understanding the risks and bolstering their opposition.2?8
Further, no mitigation plan was proactively put forward to the tribes
directly impacted.??® On December 4, 2017, Judge Boasberg ordered
USACE and Dakota Access, LLC to work with the listed tribes to
complete oil spill response plans.>?® On August 31, 2018, USACE
submitted a Memorandum for Record stating that their review of the
potential impacts of an incident did not reveal any significant impacts
to hunting and fishing resources.?3! This document stands in direct
contrast to information compiled by the Standing Rock Sioux
Tribe.?32

In February of 2018, the Standing Rock Sioux Tribe issued a re-
port, Impacts of an Oil Spill from the Dakota Access Pipeline on the
Standing Rock Sioux Tribe.?33 The report has several findings, notably
that an Environmental Impact Statement is necessary to properly un-
derstand and evaluate the impacts of an oil spill from DAPL on the
fish and wildlife on the Standing Rock Sioux Indian Reservation as
well as on the local communities.?3* The report refers extensively to a
2017 report prepared by the Standing Rock Sioux Tribe Department of
Game and Fish that documents what the impacts of an oil spill would
be from DAPL on wildlife and sensitive wetlands.?3> The 2017 report
measures the specific effects of Bakken crude oil, the rates of spillage
and leak detection in underground pipelines such as DAPL, and the
timelines for emergency response procedures, among other factors.23¢
Among other findings, the reports note that the USACE’s findings are
based on unrealistic assumptions about the environmental impacts of
an oil spill and that the effects of a worst case oil discharge would be

227. Id.

228. Id. at 2.

229. Id. at 3.

230. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 280 F. Supp. 3d.
187, 192 (D.D.C. 2017).

231. Memorandum for Record at 1, Standing Rock Sioux Tribe v. U.S. Army Corps
of Eng’rs, No. 1:15-cv-01534-JEB (D.D.C. Aug. 31, 2018), ECF. No. 362-1.

232. See generally Impacts oF AN OIL SpILL, supra note 23.

233. Id.

234. Id. at 5.

235. Id. at 1.

236. Id. at 29-64.
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far worse than currently documented by the USACE and Dakota Ac-
cess, LLC.237

The significant cultural and spiritual uses of the land would fur-
ther compound the economic and environmental losses due to an oil
spill along the pipeline route.?3® As the Standing Rock Sioux Tribe
2018 report details, “subsistence hunting and fishing are integral to the
Lakota and Dakota way of life” and flow into cultural and spiritual
practices held sacred by many.?3® An oil spill would jeopardize the
wetlands and habitat that link these communities to their cultural heri-
tage.?*? The costs of an oil spill on the cultural and spiritual uses of
the lands are difficult to quantify because they are mathematically
somewhat intangible, but still need to be considered when assessing
benefits and costs of the project.?#!

Finally, the costs of pipeline placement and management must be
carried forward, as there are risks attendant to an oil spill or pipeline
failure far into the future.?#? This fact underscores the need for further
research to quantify for current use the future costs associated with
environmental and cultural values as impacted by an oil spill.?#3

B. Costs of Protest

The presence of the camp delivered clear benefits to Indigenous
Peoples around the world by heightening global attention to their fight
against unwanted development.>** At the same time, the Standing
Rock Sioux Tribe itself incurred significant costs. The Standing Rock
Sioux Tribe has a little over 8,000 members living on the reserva-
tion.?*> Yet during the protests, the total amount of people on Standing
Rock increased to 15,000.246 The tribal government thus spent valua-

237. Id.

238. Id. at 1.

239. Id.

240. Id. at 6-13.

241. Id. at 29-64.

242. Id. at 87.

243. See id. at 85 (referring to future research to quantify the discount rates of re-
duced revenue of future profits). This same idea can be applied more broadly to en-
sure that all costs of an oil spill, or of an event associated with social risks, can be
accurately quantified and incorporated into a risk management calculus.

244. See, e.g., Zo€ Jackson, “For the Future”: Doing Indigenous History After
Standing Rock, AM. HisT. Ass’N (Mar. 9, 2018), https://www_historians.org/publica
tions-and-directories/perspectives-on-history/march-2018/for-the-future-doing-indig
enous-history-after-standing-rock [https://perma.cc/GH7W-TLNS].

245. Statistics, STANDING Rock Stoux TRiBE, https://www.standingrock.org/content/
statistics (last visited June 20, 2020) [https://perma.cc/G2YY-XF9G] (detailing popu-
lation statistics through 2002).

246. See supra note 28 and accompanying text.
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ble time and energy to manage the large influx of people and other
activities directly related to construction of the pipeline.?+’

The demands and responsibilities imposed on tribal officials and
staff extended well beyond the normal range. In the words of Dave
Archambault II, the Chairman of the Standing Rock Sioux Tribe dur-
ing the protests, “[t]he tribal government takes great honor and pride
from the support received by all nations. The [T]ribe did its best to
welcome and thank everyone. As a host, the tribal government as-
sure[d] basic waste management needs and clean up costs were cov-
ered . . ..”2*® To do so, the Tribe spent around $60,000 per month for
organic waste management and $12,000 per month for roll-off dump-
sters.24° This detracted from the tribal government’s ability to provide
usual services to tribal citizens in a community that is already under-
resourced and experiences higher than average levels of poverty, un-
employment, and attendant social issues.?>°

The camp was closed on February 22, 2017. At that point, the
Standing Rock Sioux Tribe, as well as the state and the federal gov-
ernment via USACE, coordinated clean-up at the site of the camp,
including hauling away garbage and basic remediation.?>! The Tribe
estimated their share of expenses for basic clean-up to be between
$200,000 and $500,000.252 While the exact amount that all entities
spent to clean-up the camp is not available, USACE reportedly spent
$1.1 million.253

Residents of the Standing Rock reservation were among those
that participated in frontline activities, and some were arrested at the

247. ImpacTs OF AN O1L SpiLL, supra note 23, at 84-85.

248. Statement by Dave Archambault II to Carla F. Fredericks, Mark Meaney,
Nicholas Pelosi & Kate R. Finn (Aug. 31, 2018) (on file with authors).

249. Id.

250. ImpacTs oF AN OIL SpiLL, supra note 23, at 85.

251. Press Release, N.D. Joint Info. Ctr., Gov. Burgum, Chairman Archambault Dis-
cuss Need to Clean Up, Evacuate Camp (Feb. 20, 2017), https://www.ndresponse.gov/
archive/2016/dakota-access-pipeline/press-releases/february-2017/gov-burgum-chair

man-archambault [https://perma.cc/B33M-M384]; Valerie Richardson, Dakota Access
Protest Camps Cleared After $1.1 Million Federal Cleanup; Four More Dogs Res-
cued, WasH. Times (Mar. 13, 2017), https://www.washingtontimes.com/news/2017/
mar/13/dakota-access-case-army-finishes-11-million-cleanu/ [https://perma.cc/9X7D-
SUF7].

252. Sara Berlinger, Standing Rock Sioux Tribe Says Donations Will Pay for DAPL
Protest Camp Cleanup Costs, KFYRTV (Feb. 7, 2017), https://www kfyrtv.com/con
tent/news/Standing-Rock-Sioux-Tribe-says-donations-will-pay-for-DAPL-protest-ca

mp-cleanup-costs-413093813.html [https://perma.cc/JJE7-946A]. Numbers are also
sourced from informal interviews with the authors.

253. Richardson, supra note 251.
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camp.?>* Any person detained, even for a short period of time, is
likely to incur some costs whether they be legal fees, time spent away
from work and other responsibilities, emotional trauma, or physical
injuries.

Additional costs resulted from the closure of Highway 1806,
which is the main throughway between the reservation and larger cit-
ies such as Mandan and Bismarck.?35> From October 2016 to March
2017, authorities shut down the road due to public safety concerns.?¢
Others expressed the view that authorities were attempting to limit the
mobility of persons participating in protest activities. Either way, the
closure caused hardship to residents of the Standing Rock Sioux reser-
vation that commute to Bismarck for work, medical appointments, and
other purposes, as well as to residents of Bismarck who work on the
reservation.?>” The closure required drivers to travel an additional
twenty miles each way, adding fuel costs and extending the travel time
between the reservation and Bismarck from forty to sixty minutes.?>8
The Standing Rock Sioux Tribe’s report on oil impacts also noted the
stress associated with those closures, namely the psychological impact
of having a main artery closed in the event of a medical emergency, as
a tangible cost suffered by the community.>>°

The closure had long-term negative effects on the tribal economy
by cutting off access to recreational sites on or near the reservation,
most notably the Prairie Knights Casino, which sources most of its
customers from Bismarck.?6® The estimates for the casino’s loss of
revenue are between $6 million and $10 million.2¢! The Impacts of an
Oil Spill Report states that revenues were reduced by two thirds as a

254. Lauren Donovan, Standing Rock Sioux Chairman Dave Archambault Arrested
at Dakota Access Pipeline Protest, Bismarck TriB. (Aug. 12, 2016), https://bismarck
tribune.com/news/state-and-regional/standing-rock-sioux-chairman-dave-archam
bault-arrested-at-dakota-access/article_fb12da36-3e84-5694-8eba-000013930cb2
.html [https://perma.cc/FVKS5-K7Q7].

255. ImpacTs oF AN O1L SpiLL, supra note 23, at 84.

256. Mark Charter, Highway 1806 Completely Reopens After Closure Due to DAPL
Protests, KFYRTV (Mar. 21, 2017, 1:21 PM), http://www kfyrtv.com/content/news/
Highway-1806-completely-reopens-after-closure-due-to-DAPL-protests-416744203
.html [https://perma.cc/QU6G-HLEN].

257. ImpacTs oF AN OIL SpiLL, supra note 23, at 84.

258. Id.

259. Id.

260. Id. at 85.

261. Caroline Grueskin & Jessica Holdman, Struggling Casino Aims to Revive Busi-
ness, Bismarck Tris. (Feb. 18, 2017), https://bismarcktribune.com/business/local/
struggling-casino-aims-to-revive-business/article_d629e2fe-3795-55b9-94f3-aaedd9d
e57e0.html [https://perma.cc/GAT8-9GSH]. Informal interviews with the authors sug-
gest that the number is much higher than the “nearly $6 million” loss cited by Grues-
kin and Holdman, as much as $10 million in revenue loss.
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result of the road closures, which hindered the tribal government’s
ability to provide critical social services to tribal citizens.?6? As of
February 2018, the revenues to the casino had not recovered.?¢3

C. Costs to Water Protectors

Water protectors, as protesters at the camp were known, came
from all over the United States and around the world to express their
support.2¢¢ Indigenous Peoples worldwide supported the movement
and the Standing Rock Sioux Tribe.2?¢> Each of these individuals in-
curred costs including, but not limited to, travel expenses, food and
supplies, time spent away from work, and other responsibilities. Those
who participated in frontline activities and/or were arrested would
have incurred additional legal costs (see Section V.B), not to mention
travel costs associated with their legal cases. In total, 761 people, re-
sidents and visitors, were arrested during the protests.2¢

The costs to the individuals at the camp, whether from outside or
within the Standing Rock Sioux community, underscore a number of
themes. First, the costs themselves accumulate when considering the
sheer number of people who attended the camp, which then
culminated in increased marches as well as increased social media at-
tention and catalyzed global divestment campaigns. Second, the num-
ber of individuals willing to assume these costs also demonstrates the
resonance of the issues for Indigenous Peoples globally who are in-
creasingly subjected to development impacts for which they were not
consulted. In short, the water protectors assumed great cost to partici-
pate, and their willingness, and the willingness of supporters globally,
must therefore be addressed through engagement conducted with the
highest degree of respect, integrity, and transparency.

D. Costs to Taxpayers

Taxpayers incurred a major expense due to the heavy presence of
law enforcement at the camp. The Morton County Sheriff’s Depart-

262. Id.; ImpacTs oF AN OIL SpILL, supra note 23, at 85.

263. ImpacTs OF AN O1L SpiLL, supra note 23, at 85.

264. Saul Elbein, These Are the Defiant “Water Protectors” of Standing Rock,
NaT’L GeOGRAPHIC (Jan. 26, 2017), https://news.nationalgeographic.com/2017/01/
tribes-standing-rock-dakota-access-pipeline-advancement/  [https://perma.cc/E2VE-
K4M9].

265. Id.

266. Caroline Grueskin, 47 DAPL Cases Closed in March, 33 Dismissed, BIsMARCK
TriB. (Apr. 21, 2017), https://bismarcktribune.com/news/local/crime-and-courts/dapl-
cases-closed-in-march-dismissed/article_a59ebf7e-8a52-53f0-aa64-4f9c81ef761a
.html [https://perma.cc/66E7-FKFS5].
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ment deployed significant resources and received assistance from
1,300 personnel spanning 24 counties, 16 cities, and 9 states.?¢” In
March 2017, the State of North Dakota reported that it had spent $38
million on associated law enforcement.2°8 ETP wired the state $15
million to defray these costs, and the state also received assistance
from the U.S. Department of Justice; however, the impact of the costs
remains.2%® For example, it remains unclear whether the $38 million
for law enforcement includes the costs of prosecution of the over 700
people arrested.?’® As of July 2018, North Dakota’s Attorney General
was requesting further reimbursement from the federal government,
on the grounds that USACE was to blame for letting protesters camp
without permits and failing to maintain law and order.?’! North Da-
kota’s Attorney General has stated the possibility of suing USACE if
their request is not granted or settled within six months.?72 If these
claims were paid, the associated legal costs would be passed on to
taxpayers. The costs came as a direct result of the county’s and state’s
responses to protests at the camp. In this way, taxpayers bore the fi-
nancial burden of a long history of missed opportunities for dialogue,
consultation, and resolution on the part of the involved corporations,
financial institutions, and government entities alike.

As noted above, ongoing qualitative and quantitative research is
needed to properly assess the costs to community stakeholders, how-
ever this case study demonstrates three pressing and transferable
themes regarding community costs. First, community costs generally
occur in response to and after a break-down in consultation, negotia-
tion, and dialogue between high-level stakeholders like governments

267. See Thomas Dresslar, How Many Law Enforcement Agencies Does It Take to
Subdue a Peaceful Protest?, ACLU (Nov. 30, 2016, 5:30 PM), https://www.aclu.org/
blog/free-speech/rights-protesters/how-many-law-enforcement-agencies-does-it-take-
subdue-peaceful [https://perma.cc/2Q5N-SHEN].

268. Press Release, N.D. Joint Info. Ctr., By the Numbers (07) (Mar. 7, 2017), https:/
/www.ndresponse.gov/archive/2016/dakota-access-pipeline/press-releases/march-
2017/mumbers-07 [https://perma.cc/ASNK-A2WK]; Insidesources, First DAPL QOil
Shipment Set for This Week, But Law Enforcement Costs Remain, VALUEWALK (Mar.
20, 2017, 9:00 PM), https://www.valuewalk.com/2017/03/dapl-oil-shipments/ [https://
perma.cc/H6KS8-LS8E].

269. Blake Nicholson, North Dakota Seeks US$38 Million from Washington to Re-
imburse It for Pipeline Protest Costs, GLOBE & MaiL (July 20, 2018), https://www.
theglobeandmail.com/business/article-north-dakota-seeks-us38-million-from-washing
ton-to-reimburse-it-for/ [https://perma.cc/MD7U-ZVBJ].

270. Cf. id. (“North Dakota on Friday demanded US$38-million from the federal
government to reimburse the state for costs associated with policing large-scale and
prolonged protests against the Dakota Access oil pipeline.” (emphasis added)).

271. Id.

272. 1d.
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and companies. Second, local community members, who are often
those with the fewest resources and who receive the fewest long-term
benefits from development projects like pipelines, incur a significant
financial loss that can be unknown for years as, for example, business
recovers, or as the state incurs and assesses legal or contract fees. Fi-
nally, this case study demonstrates that Indigenous Peoples and sup-
porters are eager to voice their support with their time and money and,
therefore, social risks must be integrated into a comprehensive risk
analysis to better understand needs at a local level and then to partner
with local communities to build a sustainable development
infrastructure.

CONCLUSION

The correlation between ETP’s stock price and the timeline of
events surrounding the #NoDAPL movement are clear. ETP’s stock
price started at $30.15 on August 3, 2016 after announcing project-
level financing, but was trading around $19 in August 2017.273 And,
ETP’s stock prices have never returned to their original value despite
the return of oil and gas prices to their previous levels. In fact, the
value of the S&P 500 increased by nearly thirty-five percent from Au-
gust 2, 2016 to September 28, 2018, but ETP’s value sunk by almost
twenty percent over that same period of time.?’# While there are many
pressures that factor into ETP’s stock price, the losses coincide with
major events in the DAPL timeline, shedding light on the materiality
of social risks. ETP did not produce high returns for investors via
DAPL, in large part due to the social risks they failed to analyze and
disclose; that failure is now having a long-term negative impact on
their stock returns and their reputation.

In fact, a full and rigorous analysis of human rights and social
risks falls immediately within a corporate officer’s fiduciary duties
because of those risks’ potential material impact on project success
and, therefore, on the company’s bottom line. This case study asserts
in part that those social risks can be quantified, and gives investors a
starting point to quantitatively and qualitatively, through the due dili-
gence questionnaire and use of international human rights instruments,
integrate the “S” in ESG into a full due diligence and disclosure
process.

273. ETP’s stock price averaged $19.19 for the month of August 2017. See Freder-
icks, Meaney, Pelosi & Finn, Database, supra note 115.
274. See id.
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Though stock price volatility alone triggers a fiduciary obligation
to create due diligence specific to social risks, this was just one aspect
of a much larger material impact of social pressure exerted against
DAPL. The cost for the entire project for ETP and other firms with an
ownership stake was not less than $7.5 billion, and the banks that fi-
nanced DAPL incurred an additional $4.4 billion in costs. Further, at
least $38 million accrued to taxpayers and other local stakeholders.
These estimates do not include the long-term financial impacts that are
still being experienced, such as the fact that the Prairie Knights Ca-
sino, a critical source of revenue for the Standing Rock Sioux Tribe,
had not recovered the volume of business it averaged prior to the
DAPL controversy. These costs came after a series of missed opportu-
nities for ETP, the government, and investors to understand, to con-
sult, and to address the social risks of DAPL that became apparent as
early as September 2014.

Conversely, the #NoDAPL movement galvanized worldwide
support from Indigenous Peoples and advocates alike because of the
resonance of its issues—the lack of consultation, minimal adherence
to government policies as to consent from Indigenous Peoples, and the
lack of due diligence by companies as to the social and cultural im-
pacts of development on and near Indigenous territories. Indigenous
governments will continue to push for true partnership, and commu-
nity advocates will keep voicing the need to respect rights with strate-
gies drawn from the wider movement.

As of the time of writing, Indigenous Peoples are continuing to
mobilize against development that is not conducted in line with their
rights to free, prior, and informed consent. First, on November 8§, 2018
a federal judge blocked construction of the controversial Keystone XL
pipeline for failure to adequately consider all of the risks attendant to
construction.?’> Second, Enbridge Energy’s Line 3 has been subject to
protests and, on August 8, 2018, two environmental groups and four
tribes filed appeals to challenge the approvals given by the Minnesota
Public Utilities Commission on the grounds that the Environmental
Impact Statement prepared for the pipeline did not adequately con-
sider the tribes’ concerns for their lands and territories.?7¢

275. Fred Barbash, Allyson Chiu & Juliet Eilperin, Federal Judge Blocks Keystone
XL Pipeline, Saying Trump Administration Review Ignored ‘Inconvenient’ Climate
Change Facts, WasH. Post (Nov. 9, 2018, 9:29 AM) https://www.washingtonpost
.com/nation/2018/11/09/keystone-xI-pipeline-blocked-by-federal-judge-major-blow-
trump-administration/; Indigenous Envtl. Network v. U.S. Dep’t of State, 347 F. Supp.
3d 561, 582, 591 (D. Mont. 2018).

276. Brooks Johnson & Jimmy Lovrien, State Approves Enbridge Line 3 Replace-
ment Pipeline, DuLutH NEws Tris. (June 28, 2018, 7:00 PM), https://www.duluth
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This case study draws out the clear need for due diligence and
disclosure as to human rights and social risk to assist all entities at
every phase of project planning, construction, operation, closure and
mitigation. Financial entities that adhere to the standards enumerated
in the Equator Principles and take independent steps to assess social
risks are more able to finance projects that not only do no harm, but
create true partnerships with Indigenous communities and local com-
munities globally. Companies that create due diligence steps beyond
the bare government standards and proactively consult with Indige-
nous Peoples can diminish negative impacts and create a template for
long-term economic stability for their company and for the commu-
nity. Companies can then use that due diligence to disclose a more
accurate risk analysis to their investors that better protects their finan-
cial returns. As investors integrate human rights into their analysis,
they are better positioned to influence markets to do good and to cre-
ate strong local economies in partnership with Indigenous Peoples.

At the very least, the controversy surrounding DAPL made one
thing clear: investors must proactively recognize that the “S” in ESG
is material and that failing to integrate human and Indigenous rights
into a comprehensive social risk analysis may create unduly high
levels of risk, ultimately resulting in material loss.

newstribune.com/business/4466207-state-approves-enbridge-line-3-replacement-pipe
line [https://perma.cc/XNJ3-G89W]; Dan Kraker & John Enger, Bemidji Line 3 Pipe-
line Protest Indicates Renewed Opposition After Regulatory Approval, MPR NEws
(Aug. 29, 2018, 11:58 PM), https://www.mprnews.org/story/2018/08/29/bemidji-line-
3-protest-indicates-renewed-opposition-after-regulatory-approval.
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APPENDIX A

Date Event

June 25, |Energy Transfer Partners (ETP) announces plans to build
2014 the Dakota Access Pipeline (DAPL) and expects to have
the project completed and placed into service by the end of
2016.277

Sept. The Standing Rock Sioux Tribe (SRST) meets with ETP
30, 2014 |representatives to relay their opposition to DAPL crossing
their treaty territory.?”8

Dec. 22, |ETP submits an application to the North Dakota Public
2014 Service Commission to build DAPL.?7°

Feb. 17, |U.S. Army Corps of Engineers (USACE) sends a letter to
2015 the SRST Tribal Historic Preservation Officer (SRST
THPO) seeking to begin consultations under Section 106
of the National Preservation Historic Act regarding
DAPL’s crossing at Lake Oahe.?8°

Feb. 25, |SRST THPO sends a response letter to USACE, outlining
2015 the Tribe’s concerns and seeking to establish a full
government-to-government consultation on DAPL’s
impacts on natural and cultural resources.?8!

Aug. 19,|SRST sends a letter to USACE seeking a government-to-
2015 government consultation to discuss their concerns about
the pipeline’s impacts.?32

Aug. 21,|SRST THPO sends a letter to USACE, again outlining the
2015 Tribe’s concerns and requesting consultation.?33

277. Press Release, Energy Transfer, Energy Transfer Announces Crude Oil Pipeline
Project Connecting Bakken Supplies to Patoka, Illinois and to Gulf Coast Markets
(June 25, 2014), http://ir.energytransfer.com/phoenix.zhtml?c=106094&p=irol-news
Article&ID=1942689 [https://perma.cc/29EC-F4J7].

278. Standing Rock Sioux Tribe Council Meeting, supra note 15.

279. Forum News Serv., A Dakota Access Pipeline Timeline, GRAND Forks HERALD
(Oct. 27, 2016, 4:00 PM), http://www.grandforksherald.com/news/4122537-dakota-
access-pipeline-timeline.

280. Complaint, supra note 54, at 24.

281. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 205 F. Supp. 3d. 4,
16 (D.D.C. 2016).

282. Id. at 18.

283. Id.



2020] SOCIAL COST AND MATERIAL LOSS 627

Date Event

Sept. 3, |USACE sends a letter to SRST acknowledging receipt of
2015 the Aug. 19 and Aug. 21 letters.?84

Sept. SRST sends USACE another letter requesting
28, 2015 consultations and outlining their concerns.?83

Nov. USACE approves a Draft Environmental Assessment (EA)
2015 that was prepared by the company.?8¢ The EA references
the 2014 meeting with the Standing Rock Sioux Tribe and
inaccurately states that “[a]t this meeting the SRST THPO
indicated that the Lake Oahe HDD appeared to avoid
impacts to known sites of tribal significance.”?8”

Dec. 8, |SRST sends another letter to USACE expressing their
2015 concern about DAPL and their interest in beginning the
government-to-government consultations required by the
National Historic Preservation Act.288

Jan. 8, |The U.S. Environmental Protection Agency (EPA)

2016 provides comments to USACE, stating that the EA “lacks
sufficient analysis of direct and indirect impacts to water
resources,” “lacks information on the measures that will be
required to assure that impacts from construction and
operation of the pipeline are not significant,” and needs to
consider the effects of the entire pipeline rather than the
“small portions” requiring approval.?8°

Jan. 20, |The North Dakota Public Utilities Commission grants
2016 ETP’s application for DAPL.2%0

Jan. 25, |Construction in North Dakota starts on six oil terminals for
2016 DAPL.291

284. Id.

285. Id. at 19.

286. U.S. ARmy Corps OF ENG’RS, ENVIRONMENTAL ASSESSMENT: DAKOTA ACCESS
PipELINE PrOJECT, CROSSINGS OF FLOWAGE EASEMENTS AND FEDERAL LANDS 1
(2015); see DRAFT ENVIRONMENTAL ASSESSMENT, supra note 19, at 6.

287. DRrRAFT ENVIRONMENTAL ASSESSMENT, supra note 19, at 59.

288. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 205 F. Supp. 3d. 4,
20 (D.D.C. 2016).

289. Letter from Philip S. Strobel, Dir., NEPA Compliance & Review Program,
Envtl. Prot. Agency Region 8§, to U.S. Army Corps of Eng’rs, Omaha Dist. 1 (Jan. 8,
2016), https://www.epa.gov/sites/production/files/2016-11/documents/dakota_access_
pipeline_dea_cmts_1-8-16.pdf.

290. Forum News Serv., supra note 279.

291. I1d.
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Date Event

Feb. 25, |The SRST THPO sends USACE a “letter outlining nine
2016 unevaluated cultural sites near the pipeline’s proposed
crossing at Lake Oahe.”292 The letter “requests tribal
participation in the archeological surveys taking place
along the pipeline route.”2%3

Mar. 11, |EPA sends an additional comment to USACE
2016 recommending “that the Draft EA be revised to assess

potential impacts to drinking water and the Standing Rock
Sioux Tribe.”294

Apr. 1, |Initial protest activities begin at the construction site.?%>
2016

Apr. 22, |“Using archeological surveys conducted without the
2016 presence of a tribal historian or representative, [USACE]
issues a finding that ‘no historic properties’ in North
Dakota are affected by the authorization of the Dakota
Access Pipeline.”2°¢

Apr. 24, | A group of youth leave the Sacred Stone Camp to run to
2016 Omaha, Nebraska, to deliver a letter to USACE asking
them to deny DAPL the permission to cross under Lake
Oahe.?”

Apr. 27— | USACE “holds three community meetings on the Standing
29, 2016 |Rock Sioux reservation. They are met with near
unanimous opposition to the pipeline. As a result of these
meetings, the Sacred Stone Camp near the Cannonball and
Missouri rivers is established in opposition of the
pipeline.”2°8

May 3, |The youth arrive in Omaha.?*®
2016

292. TACHR Petition, supra note 56, at 4.

293. Id.

294. Letter from Philip S. Strobel, Dir., NEPA Compliance & Review Program,
Envtl. Prot. Agency Region 8, to U.S. Army Corps of Eng’rs 1 (Mar. 11, 2016),
https://www.epa.gov/sites/production/files/2016-11/documents/dakota_access_2nd_
dea_cmts_3-11-16.pdf.

295. About, supra note 117.

296. TIACHR Petition, supra note 56, at 4.

297. Elbein, The Youth Group, supra note 27.

298. TACHR Petition, supra note 56, at 4.

299. Elbein, The Youth Group, supra note 27.



2020] SOCIAL COST AND MATERIAL LOSS 629

Date Event

May 18, |“The Standing Rock Sioux Tribe and the Advisory

2016 Council on Historic Preservation send letters to the Army
Corps of Engineers, objecting to the Corps’ earlier finding
that ‘no historic properties’ in North Dakota are affected
by the Dakota Access Pipeline.”3%0

July 9, |A group of protestors announce on YouTube that they will
2016 be running 2,000 miles from the Sacred Stone camp to
Washington, D.C.30!

July 15, |The runners leave the Sacred Stone camp. 392

2016
July 25, |USACE finalizes the Environmental Assessment and
2016 approves permits to DAPL. Lake Oahe crossing easement
still needed.303

July 27, |The SRST files lawsuit against USACE to challenge

2016 permits.304

Aug. 2, |ETP announces the successful completion of project-level
2016 financing for DAPL.30>

Aug. 4, |The SRST requests a preliminary injunction to halt

2016 construction.3%¢

Aug. 5, |ETP publishes its second 2016 quarterly report.397 The
2016 report announces the successful completion of project-
level financing for DAPL and states that the “$2.50 billion
facility is anticipated to provide substantially all of the
remaining capital necessary to complete the projects.”308

300. IACHR Petition, supra note 56, at 5.

301. Elbein, The Youth Group, supra note 27.

302. Id.

303. See Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 282 F. Supp. 3d
91, 95 (D.D.C. 2017); Dakota Access Pipeline FAQs, U.S. ARmy Corrs ENGINEERS,
https://www.usace.army.mil/Dakota-Access-Pipeline/FAQs/ (last visited June 23,
2020).

304. Complaint, supra note 5.

305. Press Release, Energy Transfer Announces Successful Completion of Financ-
ing, supra note 128.

306. Motion for Preliminary Injunction Request for Expedited Hearing at 1, Standing
Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 280 F. Supp. 3d 187 (D.D.C. 2017)
(No. 1:16-cv-01534-JEB), ECF No. 5.

307. Energy Transfer Partners, L.P., Quarterly Report (Form 10-Q) 53 (Aug. 5,
2016).

308. Id. at 31.
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Date Event

Aug. 10, |First arrests are made at the camp.3%°
2016
Aug. 12, |SRST Chairman Dave Archambault is arrested at the
2016 camp.310

Aug. 17, |ETP launches a Binding Supplemental Open Season to
2016 solicit shipper commitments.3!!

Aug. 18, |ETP files memorandum in opposition to the SRST’s

2016 motion for preliminary injunction.3!? The document states
that “[t]he cost of an injunction during the first year would
approach $1.4 billion and would exceed that amount each
successive year, with none of the loss being compensable,’
and “the cost of even a temporary project delay is $430
million.”313 In addition, “[d]emobilization costs alone are
$200 million.”314

Aug. 19, [North Dakota Governor declares a state of emergency.3!?
2016

Aug. 24, |Judge Boasberg holds a hearing on the SRST’s motion for
2016 a preliminary injunction.3'® Over 500 people participate in
an action outside the courthouse in support of the tribe.3!”
SRST Chairman Archambault’s op-ed appears in the New
York Times.3'8

’

309. CIliff Naylor, Growth of DAPL Protests Much Bigger than Expected, KFYRTV
(Feb. 23, 2018, 5:00 PM), http://www.kfyrtv.com/content/news/Growth-of-DAPL-
protests-much-bigger-than-expected-475002913.html.

310. Donovan, supra note 254.

311. Press Release, Energy Transfer, Energy Transfer, Sunoco Logistics, and Phil-
lips 66 Announce Binding Supplemental Open Season for Bakken Pipeline Transport
(Aug. 17, 2016), http://ir.energytransfer.com/phoenix.zhtml?c=106094&p=irol-news
Article&ID=2196237 [https://perma.cc/SDQL-FAMU].

312. Dakota Access, LLC’s Opposition to Plaintiff’s Motion for Preliminary Injunc-
tion, supra note 133.

313. Id. at 30.

314. Id.

315. Grueskin, supra note 135.

316. The Standing Rock Sioux Tribe’s Litigation on the Dakota Access Pipeline,
EARTHIUSTICE, https://earthjustice.org/features/faq-standing-rock-litigation (last up-
dated Nov. 8, 2019) [https://perma.cc/USO9M-CHRN].

317. Id.

318. David Archambault II, Editorial, Taking a Stand at Standing Rock, N.Y. TIMES
(Aug. 24, 2016), https://www.nytimes.com/2016/08/25/opinion/taking-a-stand-at-
standing-rock.html.
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Date Event

Aug. 25,|MSNBC political commentator Lawrence O’Donnell
2016 discusses DAPL on his show, The Last Word.3'°

Aug. 31,|“The United Nations Permanent Forum on Indigenous
2016 Issues offers its support for the Standing Rock Sioux
Tribe.”32° Protesters disrupt DAPL worksite and stop
construction for six hours.3?!

Sept. 2, |The Tribe files an affidavit stating they found eighty-two
2016 stone features, “five sites of very great cultural and historic
significance,” and twenty-seven burials on land adjacent to
the DAPL route.32?

Sept. 3— |ETP bulldozes an area of the pipeline corridor filled with
4,2016 |sacred sites and burial grounds that the tribe had identified
to the court.323 Demonstrators trying to prevent the
destruction are pepper sprayed and attacked by guard
dogs.324

Sept. 6, |[Judge Boasberg issues a temporary restraining order to halt
2016 construction while considering the SRST’s request for a
preliminary injunction.3?>

319. The Last Word with Lawrence O’Donnell, Transcript 8/25/2016, MSNBC
(Aug. 25, 2016, 10:00 PM), http://www.msnbc.com/transcripts/the-last-word/2016-
08-25.

320. TACHR Petition, supra note 56, at 5.

321. Caroline Grueskin, Protesters Disrupt Second Dakota Access Pipeline Work-
site, BisMArRck TriB. (Aug. 31, 2016), https://bismarcktribune.com/news/state-and-
regional/protesters-disrupt-second-dakota-access-pipeline-worksite/article_94713f67-
27f1-54ad-9c42-5133a9f0e7ac.html.

322. Supplemental Declaration of Tim Mentz, Sr. in Support of Motion for Prelimi-
nary Injunction, supra note 138, at 6-7.

323. Emergency Motion for Temporary Restraining Order, supra note 139, at 4; see
also Taylor, supra note 139.

324. Taylor, supra note 139.

325. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, No. 1:16-cv-01534-
JEB (D.D.C. Sept. 6, 2016) (minute order).
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Date Event

Sept. 8, |North Dakota governor mobilizes the National Guard.32¢
2016 The Yankton Sioux Tribe and the Cheyenne River Sioux
Tribe separately file suit against USACE.3?7 Their claims
state that a potential spill would threaten tribal drinking
water and the pipeline threatens sacred sites.328

Sept. 9, |The district court denies the SRST’s request for a

2016 preliminary injunction.3?° That same day, three federal
agencies ask ETP to voluntarily halt construction at the
Lake Oahe crossing.33¢

Sept. The SRST appeals the court’s decision and requests an
12, 2016 |injunction pending appeal.33!

Sept. ETP provides an update on DAPL to investors that all four
13, 2016 |states that DAPL is crossing (ND, SD, IL, IA) have issued
all approvals—and the project is sixty percent done.332 The
statement notes that misinformation dominates the news
cycle.333

Sept. ETP tells the court, “[t]his company has lost $5 billion in
16, 2016 | market value in the last two weeks, because the market, the
public, were waiting to see what Your Honor would do
with respect to the motion for preliminary injunction.”’334
The court issues an administrative injunction to halt
construction while considering the SRST’s request for an
injunction pending appeal.33>

326. Gov. Dalrymple Calls on ND National Guard to Assist with Dakota Access
Pipeline Protest Security, supra note 140.

327. Yankton Sioux Tribe Complaint, supra note 26; Cheyenne River Sioux Tribe
Complaint, supra note 26.

328. Yankton Sioux Tribe Complaint, supra note 26, at 3, 7, 29; Cheyenne River
Sioux Tribe Complaint, supra note 26, at 2, 20, 28.

329. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 205 F. Supp. 3d. 4, 7
(D.D.C. 2016).

330. Press Release, U.S. Dep’t of Justice, Office of Pub. Affairs, supra note 30.
331. Emergency Motion for Injunction Pending Appeal, Standing Rock Sioux Tribe
v. U.S. Army Corps of Eng’rs, No. 16-05259 (D.C.C. Sept. 12, 2016).

332. Warren Memo, supra note 143.

333. Id.

334. Transcript of Status Conference at 27, Standing Rock Sioux Tribe v. U.S. Army
Corps of Eng’rs, 280 F. Supp. 3d 187 (No. 1:16-cv-01534-JEB), ECF No. 49.

335. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, No. 1:16-cv-01534-
JEB (D.D.C. Sept. 16, 2016) (order granting administrative injunction).
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Date

Event

Sept.
20, 2016

“Standing Rock Sioux Tribe Chairman Dave Archambault
II gives a statement before the United Nations Human
Rights Council.””33¢

Sept.
22,2016

“The United Nations Special Rapporteur on the Rights of
indigenous peoples issues an urgent appeal to the United
States to halt the construction of the Dakota Access
Pipeline ‘as it poses a significant risk to the drinking water
of the Standing Rock Sioux Tribe and threatens to destroy
their burial grounds and sacred sites.””337

Sept.
26,2016

President Obama mentions Standing Rock and commits to
“redouble our efforts to make sure that every federal
agency truly consults and listens and works with you,
sovereign to sovereign” during the White House Tribal
Nations Conference.338

Oct. 5,
2016

Oral arguments are held for the SRST’s request for an
injunction pending appeal.33° After the hearing, SRST
Chairman Archambault reports that there have been 135
arrests so far.340

Oct. 9,
2016

The court denies the SRST’s request for an injunction
pending appeal.3*! The U.S. Court of Appeals for the D.C.
Circuit issues a ruling denying the Standing Rock Sioux
Tribe’s request for an injunction pending appeal while
emphasizing that it hoped the “spirit of Section 106 [of the
National Historic Preservation Act] may yet prevail” as
USACE still has decisions still needing to be made at the
permit crossing at Lake Oahe.34? Both the appeal and the
district court litigation will proceed, but the injunction
covering work in the pipeline corridor has ceased.

336. IACHR Petition, supra note 56, at 6.

337. Id.

338. President Obama Remarks at Tribal Nations Conference, supra note 121.
339. Julia Harte, Federal Appeals Court Hears Arguments over Dakota Access Pipe-
line, REUTERS (Oct. 5, 2016, 2:46 PM), https://www.reuters.com/article/us-usa-pipe
line-nativeamericans-hearing-idUSKCN12529S.

340. Id.

341. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, No. 1:16-cv-01534-
JEB, slip op. at 1 (D.C. Cir. Oct. 9, 2016) (per curiam) (order denying motion for
administrative injunction).

342. Id. at 2.
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Date Event

Oct. 10, |Three federal agencies issue a statement that they will
2016 continue to review issues raised by the SRST, and repeat
their request that ETP voluntarily halt construction.343 ETP
rejects the request and continues building.344

Oct. 16, | The FBI investigates a series of fires near DAPL in

2016 Towa.3*5 The fires damaged $1 million in equipment and
were believed to be caused by arson.34¢

Oct. 20, |USACE conducts a site visit to the area allegedly

2016 bulldozed by ETP to determine whether federal law has
been violated.34” No determination is made.3*8

Oct. 23, |Actors Shailene Woodley, Mark Ruffalo, and Susan

2016 Sarandon join over 800 protestors at a rally in Los
Angeles.34°

Oct. 24, |SRST Chairman Archambault asks the U.S. Department of
2016 Justice to investigate heavy handed police tactics and
violations of civil rights.33°

Oct. 26, |Reverend Jesse Jackson visits the camp.3>!
2016

343. Press Release, U.S. Dep’t of Justice, Office of Pub. Affairs, supra note 30.
344. The Standing Rock Sioux Tribe’s Litigation on the Dakota Access Pipeline,
supra note 316.

345. Ethan Fickau, FBI Investigates Series of Fires Along Bakken Oil Pipeline,
KCCI Des Moings, https://www.kcci.com/article/fbi-investigates-series-of-fires-
along-bakken-oil-pipeline-3/7147926/ (last updated Oct. 16, 2016, 9:34 PM).

346. Id.

347. The Standing Rock Sioux Tribe’s Litigation on the Dakota Access Pipeline,
supra note 316.

348. Id.

349. Vincent Schilling, Mark Ruffalo in Standing Rock; Leo DiCaprio, Jesse Jack-
son Head to Standing Rock, INDIaAN CouNTRY TopAy (Oct. 26, 2016), https://news
maven.io/indiancountrytoday/archive/mark-ruffalo-in-standing-rock-leo-dicaprio-jes
se-jackson-head-to-standing-rock-29XiY-sTnEugO_RFICMtzQ)/.

350. Letter from Dave Archambault II to Hon. Loretta E. Lynch, U.S. Att’y Gen.
(Oct. 24, 2016) [https://perma.cc/LICI-6LGS].

351. Nika Knight, ‘Water is Life’: Al Gore, Jesse Jackson Support Dakota Access
Protesters, ComMmoN Dreams (Oct. 26, 2016), https://www.commondreams.org/
news/2016/10/26/water-life-al-gore-jesse-jackson-support-dakota-access-protesters.
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Date Event

Oct. 27— |Heavily armed law enforcement officials use pepper spray
28, 2016 |and rubber bullets on protestors; 141 water protectors are
arrested.3>?

Oct. 28, |Independent expert hired by the SRST finds DAPL’s

2016 environmental assessment to be inadequate.3>3

Oct. 30, |Officials investigate fire near the camp.3>*

2016

Oct. 31, |Facebook users begin checking in at the camp in order to
2016 confuse police following reports that police were using

Facebook to target protesters.3>> Police respond by saying
they do not track Facebook check-ins.3¢

Nov. 1, |President Obama gives interview about DAPL and
2016 announces the prospect of alternative routes.>>”

Nov. 2, |SRST Chairman Archambault calls on USACE to issue a
2016 stop work order.3>8

352. Jen Kirby, More than 140 Arrested as North Dakota Pipeline Standoff Intensi-
fies, INTELLIGENCER (Oct. 28, 2016), http://nymag.com/daily/intelligencer/2016/10/
more-than-140-arrested-in-north-dakota-pipeline-standoff.html.

353. See Memorandum from Richard B. Kuprewicz, Pres., Accufacts Inc., to Jan
Hasselman, Earthjustice 1 (Oct. 28, 2016), https://earthjustice.org/sites/default/files/
files/10-28-16-Final-Accufacts-Report.pdf (Accufacts’ independent review of the
USACE EA).

354. Reuters, Fire Near North Dakota Pipeline Protests Is Under Investigation, FORr-
TUNE (Oct. 30, 2016, 3:00 PM), http://fortune.com/2016/10/30/dakota-access-pipline-
fire/.

355. Brett Molina, Why People Are Checking in to Standing Rock on Facebook,
USA TODAY, https://www.usatoday.com/story/tech/news/2016/10/31/why-people-
checking-standing-rock-facebook/93069266/ (last updated on Nov. 1, 2016, 7:27
AM).

356. John Hult, Sorry, Your Facebook Check-ins at Dakota Pipeline Aren’t Confus-
ing Police, USA TODAY (Nov. 1, 2016), https://www.usatoday.com/story/news/na
tion-now/2016/11/01/standing-rock-facebook-check-ins/93101786/.

357. Christine Hauser, Obama Says Alternate Routes Are Being Reviewed for Da-
kota Pipeline, N.Y. Times (Nov. 2, 2016), https://www.nytimes.com/2016/11/03/us/
president-obama-says-engineers-considering-alternate-route-for-dakota-pipeline.html.
358. Press Release, Standing Rock Sioux Tribe, Standing Rock Sioux Tribe Ap-
plauds Obama’s Commitment to Protect Sacred Lands (Nov. 2, 2016), http://
standwithstandingrock.net/press-release-standing-rock-sioux-tribe-applauds-obamas-
commitment-protect-sacred-lands/ [https://perma.cc/DSNH-8UCY].
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Date Event

Nov. 4, [4,000 Norwegians sign petition protesting DNB’s
2016 involvement in DAPL.3>°

Nov. 3, |500 clergy and lay people from 20 different religions
2016 joined in prayer at the camp.3¢0

Nov. 8, |Donald Trump is elected President of the United States.3¢!
2016

Nov. 9, |ETP publishes its third 2016 quarterly report with its first
2016 mention of social pressure in SEC filings: “Protests and
legal actions against our Dakota Access pipeline project
have caused construction delays and may further delay the
completion of the pipeline project.”362

Nov. 10, | The “Department of Justice announce[s] in federal court
2016 that it will be announcing the next steps on a ‘path
forward’ for the Dakota Access Pipeline crossing at Lake
Oahe.”363

Nov. 14,|USACE announces it is delaying the decision on the
2016 easement until it conducts further environmental and
cultural assessments.3%*

359. Nina Berglund, Customers to DNB: ‘Shame on You!, NEWSINENGLISH.NO
(Nov. 4, 2016), http://www.newsinenglish.no/2016/11/04/customers-to-dnb-shame-
on-you/ [https://perma.cc/SE8C-4N74].

360. Erasmus, Standing Rock Is a New Turn in Christian Ties with Native Ameri-
cans, EconomisT (Nov. 27, 2016), https://www.economist.com/erasmus/2016/11/27/
standing-rock-is-a-new-turn-in-christian-ties-with-native-americans.

361. Tessa Berenson, Donald Trump Wins the 2016 Election, Time (Nov. 9, 2016,
2:32 AM), http://time.com/4563685/donald-trump-wins/.

362. Energy Transfer Partners, L.P., Quarterly Report (Form 10-Q) 55 (Nov. 9,
2016).

363. Press Release, Standing Rock Sioux Tribe, Department of Justice Says They
Will Announce a “Path Forward” on DAPL (Nov. 10, 2016), https://www.facebook
.com/StandingRockST/photos/a.422881167740159/1430173600344239/type=3&
theater [https://perma.cc/7ZC3-35AV].

364. Press Release, U.S. Dep’t of the Interior, Dep’t of the Army, supra note 120.
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Date Event

Nov. 15, |ETP files lawsuit against USACE over the delay.3%> Legal
2016 documents state that “[t]he delay has already cost Dakota
Access more than $450 million dollars. Further delay will
cost Dakota Access tens of millions of dollars per month
thereafter, none of which can be recovered.”’3¢¢
Demonstrations take place across the United States as part
of the #NoDAPLDayofAction.3¢”

Nov. 18, |ETP asserts that there will be no reroute.3¢8
2016

Nov. Water protectors met with water cannons, rubber bullets,
20-21, |and tear gas, injuring over 160 people and sending many to
2016 the hospital.3¢®

Nov. 21, | The SRST issues a statement calling on the federal

2016 government to deny the Lake Oahe crossing easement to
ETP.370

Nov. 25, | The federal government announces that access to the camp

2016 will be closed due to public safety concerns, effective Dec.
5,2016.37!

Nov. 28, | The Water Protectors Legal Collective files lawsuit against
2016 the Morton County Sheriff’s Department alleging
excessive force towards peaceful protesters.3’> North
Dakota’s Governor issues a mandatory evacuation order of
the camp.373

365. Dakota Access, LLC’s Answer and Cross-claim, supra note 209, at 49.

366. Id. at 54.

367. Rafi Schwartz, These Incredible Images from the #NoDAPLDayofAction Show
the World’s Solidarity with Standing Rock, SpLINTER (Nov. 15, 2016, 3:53 PM),
https://splinternews.com/these-incredible-images-from-the-nodapldayofaction-sho-
1793863884.

368. Zainab Calcuttawala, Energy Transfer Partners Will Not Reroute Dakota Ac-
cess Pipeline, OiLPrIcE.com (Nov. 18, 2016, 4:53 PM), https://oilprice.com/Latest-
Energy-News/World-News/Energy-Transfer-Partners-Will-Not-Reroute-Dakota-Ac
cess-Pipeline.html.

369. Wong, supra note 148.

370. Press Release, Standing Rock Sioux Tribe, supra note 150.

371. Letter from John Henderson to Dave Archambault II, supra note 151.

372. Press Release, Water Protector Legal Collective, supra note 151.

373. N.D. Exec. Order No. 2016-08 (Nov. 28, 2016), http://media.graytvinc.com/
documents/Executive+Order+2016-08.pdf [https://perma.cc/5SPXQ-JVIA].
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Date Event

Dec. 2, |The SRST asks the IACHR to stop violence against water
2016 protectors.374

Dec. 4, |USACE denies the Lake Oahe crossing easement to ETP
2016 and announces plans to conduct an Environmental Impact
Statement.37> At least 2,000 veterans come to camp to
show support for water protectors.37¢

Dec.5, |ETP files motion for summary judgment.3’” The

2016 memorandum filed in support of the motion for summary
judgment repeats claims of financial damages made in its
motion in opposition to the SRST’s request for a
preliminary injunction, filed on Aug. 18.378

Dec. 9, |The SRST testifies at an IACHR hearing on extractive
2016 industries and indigenous peoples.37°

Jan. A group of landowners in Morton County, North Dakota
2017 file a lawsuit accusing Dakota Access LLC of
misrepresentation and fraud in easement negotiations.38°
Jan. 6, |The SRST files a motion asking for ETP’s lawsuit against
2017 the USACE to be thrown out.38! The USACE files a
similar motion.382

374. TACHR Petition, supra note 16.

375. Memorandum from Assistant Sec’y of the Army (Civil Works) to U.S. Army
Corps of Eng’rs Commander, supra note 32.

376. Finley, supra note 124.

377. Cross Claimant Dakota Access, LLC’s Motion for Summary Judgment, Stand-
ing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 280 F. Supp. 3d 187 (D.D.C.
2017) (No. 1:16-cv-1534-JEB), ECF No. 66.

378. Cross Claimant Dakota Access, LLC’s Memorandum in Support of Motion for
Summary Judgment, supra note 154, at 30.

379. See Press Release, Inter-Am. Comm’n on Human Rights, IACHR Wraps Up Its
160th Session (Dec. 19, 2016), http://www.oas.org/en/iachr/media_center/preleases/
2016/192.asp/ [https://perma.cc/N343-7ZL2].

380. Amy Dalrymple, Lawsuit Accuses Dakota Access of Misleading Landowners,
Bismarck TriB. (Jan. 11, 2017), https://bismarcktribune.com/news/state-and-region
al/lawsuit-accuses-dakota-access-of-misleading-landowners/article_94{fc850-a0d9-59
39-b10a-444e73ac863d.html.

381. Intervenor-Plaintiff’s Consolidated Motion to Dismiss, Opposition to Inter-
venor-Defendant’s Motion for Summary Judgment, and Cross-Motion for Summary
Judgment, Standing Rock Sioux Tribe, 280 F. Supp. 3d 187 (No. 1:16-cv-01534-JEB),
ECF No. 74.

382. U.S. Army Corps of Engineers’ Memorandum in Support of Its Motion to Dis-
miss and in Opposition to Dakota Access, LLC’s Motion for Summary Judgment,
Standing Rock Sioux Tribe, 280 F. Supp. 3d 187 (No. 1:16-cv-01534-JEB), ECF No.
79.
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Date Event

Jan. 9, |ETP publishes “protest costs by the numbers” in which it
2017 claims that $22.3 million has been incurred by
taxpayers.383

Jan. 16, |ETP files motion to prevent the Environmental Impact
2017 Statement process.>®* The document repeats claims of
financial damages made in its memorandum in opposition
to the SRST’s request for a preliminary injunction, filed on
Aug. 18.385

Jan. 18, |A notice soliciting public comments to the Environmental
2017 Impact Statement is published in the Federal Register.38¢
Jan. 24, |President Trump takes executive action towards approving
2017 the Lake Oahe crossing easement.3%7

Feb. 1, |Three Senators send a letter to the White House expressing
2017 concern about the executive action and that the easement
will be issued “without appropriate consultation with the
[SRST] and due process.”388

383. By the Numbers, DakoTta Acciss PipELINE Facts (Jan. 9, 2017), https://dapl
pipelinefacts.com/article_062.html.

384. Cross-Claimant Dakota Access, LLC’s Memorandum of Law Supporting Mo-
tion Under the All Writs Act to Prevent Publication of Environmental-Impact-State-
ment Notice in Federal Register, and Emergency Motion for Interim Relief Through a
Temporary Restraining Order at 15, Standing Rock Sioux Tribe, 280 F. Supp. 3d 187
(No. 1:16-cv-01534-JEB), ECF No. 80-1.

385. Id.

386. Notice of Intent to Prepare an Environmental Impact Statement in Connection
with Dakota Access, LLC’s Request for an Easement to Cross Lake Oahe, North
Dakota, 82 Fed. Reg. 5543 (Jan. 18, 2017).

387. Presidential Memorandum Regarding Construction of the Dakota Access Pipe-
line, WHITE Housk (Jan. 24, 2017), https://www.whitehouse.gov/presidential-actions/
presidential-memorandum-regarding-construction-keystone-xI-pipeline/.

388. Letter from Sens. Maria Cantwell, Tom Udall & Jon Tester to President Donald
Trump 1 (Feb. 1, 2017), https://www.cantwell.senate.gov/imo/media/doc/2017.02.01
%20t0%20White%20House %20(Trump),%20Dakota%20Access %20Pipeline %20pro
cess.pdf [https://perma.cc/3HRM-UNFE].
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Date Event

Feb. 7, |The Seattle City Council votes to notify Wells Fargo of
2017 plans to end its banking relationship.3®® SRST Chairman
Archambault tells supporters to “please respect our people
and do not come to Standing Rock and instead exercise
your First Amendment rights and take this fight to your
respective state capitols, to your members of Congress, and
to Washington, D.C.””390

Feb. 8, |The USACE issues the Lake Oahe crossing easement.3°!
2017

Feb. 14, | The SRST files motion for summary judgement asking the
2017 court to overturn USACE’s termination of the
Environmental Impact Statement.3°2

Feb. 15, |North Dakota Governor issues emergency evacuation order
2017 of the camp.3%3

389. Seattle, Wash., Ordinance 125,257 (Feb. 7, 2017) (codified at SEATTLE, WASH.,
CopE §§ 20.46.010-050 (2020)).

390. Press Release, Standing Rock Sioux Tribe, Standing Rock Denounces Army
Easement Announcement, Vows Court Challenge (Feb. 7, 2017), http://standwith
standingrock.net/standing-rock-denounces-army-easement-announcement-vows-
court-challenge/ [https://perma.cc/8JJX-87D2].

391. Press Release, U.S. Army Corps of Eng’rs Omaha Dist., supra note 208.
392. Plaintiff Standing Rock Sioux Tribe’s Memorandum in Support of Its Motion
For Partial Summary Judgment at 2, Standing Rock Sioux Tribe v. U.S. Army Corps
of Engineers, 255 F. Supp. 3d. 101 (D.D.C. 2017) (No. 1:16-cv-01534-JEB), ECF No.
117.

393. N.D. Exec. Order No. 2017-01 (Feb. 15, 2017), https://www.governor.nd.gov/
sites/www/files/documents/executive-orders/Executive-Order-2017-01.pdf [https://per
ma.cc/DJ7J-D9GS5].
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Date Event

Feb. 17, |Over 130 investors representing $685 billion in assets
2017 under management issues statement encouraging banks
financing DAPL to address or support the SRST’s request
to re-route the project and reach a peaceful resolution of
the conflict.3%*

USACE terminates the Environmental Impact Statement
process per a Notice published in the Federal Register.3%>
Note that USACE notified Congress on February 7,39
however the Notice was not published until February 17.

Feb. 22, | The camp closes.37
2017

Feb. 23, | The SRST publishes Setting the Record Straight.38
2017

Feb. 24, |ETP publishes its 2016 annual report with more

2017 information about delays and protests.3° “At this time, we
cannot determine how long the protest will continue or
how the legal action will be resolved. Construction work
on the pipeline is ongoing, and, barring legal delays, we
expect the final portion of the pipeline to be completed in
March or April 2017.7400

394. Press Release, Bos. Common Asset Mgmt., Investors Urge Banks to Support
Re-Routing Dakota Access Pipeline, Protect Water (Feb. 17, 2017), http://news.bos
toncommonasset.com/banks-dapl/ [https://perma.cc/SAA6-DHS3].

395. Notice of Termination of the Intent to Prepare an Environmental Impact State-
ment in Connection with Dakota Access, LLC’s Request for an Easement to Cross
Lake Oahe, North Dakota, 82 Fed. Reg, 11,021 (Feb. 17, 2017).

396. Memorandum for Record from Douglas W. Lamont, Acting Assistant Sec’y of
the Army (Civil Works) (Feb. 7, 2017), https://earthjustice.org/sites/default/files/files/
Memo-Feb7-0.pdf.

397. Levin, supra note 35.

398. StaNDING Rock Sioux TRIBE, SETTING THE RECORD STRAIGHT: STANDING
Rock’s ENGAGEMENT IN THE Dakora Acciss PipELINE (2017), https://earthjustice
.org/sites/default/files/files/Setting-the-Record-Straight-2.23.17.pdf; The Standing
Rock Sioux Tribe’s Litigation on the Dakota Access Pipeline, supra note 316.

399. Energy Transfer Partners, L.P., Annual Report (Form 10-K) 53 (Feb. 24, 2017).
400. Id. at 53.
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Date Event

Mar. 1, |Storebrand, Norway’s largest manager of life insurance
2017 and pensions, divests $34.8 million worth of shares from
companies tied to DAPL.40!

Mar. 13, [$1.1 million cleanup of the camp completed.*°?

2017
Mar. 21, |ING sells its $120 million stake in the DAPL loan

2017 following meetings with the SRST.403 Authorities
“investigate two separate incidents of vandalism” in South
Dakota and Iowa.#04

Mar. 26, | DNB divests from DAPL following meetings with the
2017 SRST.405

Apr. 5, |BNP Paribas sell its $120 million stake in the DAPL loan
2017 following meetings with the SRST.40¢

Apr. 30, |Suspected arson damages pipeline equipment near

2017 Newell.407

May 10, | DAPL leaks eighty-four gallons of o0il in South Dakota.*08
2017

June 1, |DAPL placed into service.*%°
2017

401. Julia Carrie Wong, Private Investor Divests $34.8M from Firms Tied to Dakota
Access Pipeline, GUARDIAN (Mar. 1, 2017, 1:30 PM), https://www.theguardian.com/
us-news/2017/mar/01/dakota-access-pipeline-storebrand-norway-divest-standing-
rock.

402. Richardson, supra note 251.

403. Julia Carrie Wong, Dakota Access Pipeline: ING Sells Stake in Major Victory
for Divestment Push, GUARDIAN (Mar. 21, 2017, 3:09 PM), https://www.theguardian
.com/us-news/2017/mar/21/dakota-access-pipeline-ing-sells-stake-loan-standing-rock.
404. Valerie Richardson, Vandals Sought for Burning Holes in Pipeline as Dakota
Access Poise to Flow Oil This Week, WasH. TiMes (Mar. 21, 2017), https://m
.washingtontimes.com/news/2017/mar/21/dakota-access-pipeline-vandals-sought-for-
burning-/.

405. Press Release, DNB, supra note 195.

406. BNP Paribas Exits Dakota Access Pipeline, supra note 195.

407. Dana Larsen, Second Pipeline Arson Near Newell Damages Equipment, PrLoT
Tris. (Apr. 30, 2017, 5:00 PM), https://www.stormlakepilottribune.com/story/24080
82.html.

408. Shannon Marvel, Dakota Access Pipeline Leaked 84 Gallons of Crude Oil in
Spink County, ABERDEEN NEws (May 10, 2017), https://www.aberdeennews.com/
news/local/sd-looking-into-dakota-access-oil-pipeline-leak-in-spink/article_287632
00-973f-58b8-a176-15¢359c477cb.html?block_id=475371.

409. Press Release, Energy Transfer, supra note 10.
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Date Event
June 14, |Judge Boasberg rules that USACE “did not adequately
2017 consider the impacts of an oil spill on fishing rights,
hunting rights, or environmental justice, or the degree to
which the pipeline’s effects are likely to be highly
controversial.”#10
Aug. 22,|ETP sues Bank Track, Greenpeace and other
2017 environmental organizations seeking $300 million in
damages caused by protest activities.*!!
Oct. 11, |Judge Boasberg rules that DAPL may remain in operation
2017 while USACE conducts further environmental review.4!?
Nov. 16,| The Keystone XL Pipeline leaks 210,000 gallons of oil in
2017 South Dakota.#13
Dec. 4, |Judge Boasberg imposes several interim measures on
2017 DAPL. First, the district court ordered the Corps and
DAPL to work with the Tribes to complete oil spill
response plans at Lake Oahe. Second, the court ordered an
independent audit of DAPL’s compliance with the permit
conditions and standards. The Tribe has to be involved in
the selection of an auditor. Finally, DAPL must file regular
reports on any incidents or repairs on the pipeline. All
three measures were opposed by ETP.414
July 24, |ETP’s lawsuit against Bank Track was dismissed.*!> The
2018 judge did not rule immediately on charges against
Greenpeace or other named defendants.*!©

410. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 255 F. Supp. 3d 101,
112 (D.D.C. 2017).

411. Complaint, Energy Transfer Equity v. Greenpeace, et al., No. 1:17-cv-00173-
CSM (D.N.D. Aug. 22, 2017), ECF No. 1.

412. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 282 F. Supp. 3d 91,
94 (D.D.C. 2017).

413. Mitch Smith & Julie Bosman, Keystone Pipeline Leaks 210,00 Gallons of Oil in
South Dakota, N.Y. TimMes (Nov. 16, 2017), https://www.nytimes.com/2017/11/16/us/
keystone-pipeline-leaks-south-dakota.html.

414. Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 280 F. Supp. 3d 187,
191-92 (D.D.C. 2017).

415. Energy Transfer Equity, LP v. Greenpeace Int’l, No. 1:17-cv-00173-BRW-
CSM, 2018 U.S. Dist. LEXIS 220603, at *16 (D.N.D. July 24, 2018).

416. See id.
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APPENDIX B

Numbered items represent generic steps. Letters represent the event
studies in this case study.

Calculate the time-consistent, one-day log returns for the
firm’s stock and the reference index.
Define the estimation period.

a. 120 days prior to event studied.

For each event, identify the sequences of returns to be
included in the estimation window.

a. Calculate the expected and abnormal returns for each
day ¢, specifically the ten days before and after the
event the event inclusive of the event itself thereby
creating a twenty-one-day estimation window.

Estimate the expected returns for the firm through a linear
regression analysis applied across the estimation period,
ﬂ()e + ﬂ] e et

a. Recall, e indicates the event under consideration, ¢
indicates the day under study, X, represents the
performance of the reference index on day ¢ relative to
event e, and Y, represents the expected returns of the
firm’s stock on day ¢ relative to event e.

b. These returns represent the hypothetical returns one
would expect had the event not taken place.

Determine the presence of a statistically significant difference
between the actual returns of the firm’s stock and the
calculated expected returns by applying a single-tailed,
Student’s t-test (a=0.05).

a. For each event we test the following hypothesis.

i. H,: The abnormal return is equal to zero because
there is no difference between the expected
return and the actual return (AR = 0).

ii. H;: The abnormal return is less than zero
because the actual return is less than the return
that was expected (AR < 0).

b. t-values for each date are calculated as the ratio of the
difference between these returns and the standard error
of the estimated returns for each performance of the
reference index over the estimation period.
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c. The corresponding p-values inform decisions regarding
the rejection or acceptance of the null hypothesis, thus
identifying the occurrence of a statistically-significant
negative abnormal return.

i. For instances where p < a, we reject the null
hypothesis that there is no difference between
the expected return and the actual return (AR =
0) and conclude that a significant negative
difference does exist between ETP’s expected
return and actual return for that date (AR < 0).




